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[ Sir PaTrick Spens C.J., SIR SRINIVASA VARADACHARIAR

and SR MuraMMAD ZAFRULLA Knax JJ. ]

Governor-General — Legislative powers —Ordinance’ amending

s. 2, sub-s. (2), Defence of India det, to enlarge rule-making

power of Central  Government —Provision that the mew

clause shall be deemed always to have been substituted and that
orders already made cannot be called in question—Validity

of Ordinance—Power of detention of Provincial Government—

Necessity of enquiry and ‘ being satisfied’ — General order for

detention of persons on recommendation of Police— Validity—

Meaning of ¢ Provincial Government '__Delegation of powers of

Provincial Government—Express delegation under s. 2 (5), Defence -

of India Act, \whether necessary—Exercise of powers by officers
authorised by ss. 59 (3) and 49— Legality— Government of India
Act, 1935, ss. 59 (3), 49 ; Sch. VI1I, List I, entry No. 1I; List II,
entry No. I—Defence of Indiu Act, 1939, s. 2 (2)—Defence of
India Rules, r. 26—Defence of India (Amendment) Ordinance
(XIV of 1943), ss. 2, 3 —Evidence Aet (I of 1872), es. I7,
18, 20.

Rule 26 of the rules framed‘under the Defence of India -

Act, 1939, provided that * the Central Government or the
Provincial Government, if it is satisfied with respect to any
particular person that with a view to preventing him from
acting in auy manner prejudicial to the defence of British India,
it is necessary so to do, may make an order.....................
(b) directing that he be detained »_ . The Federal Court declared
that this rule was wltra.vives as it went beyond the rule-making
ower conferred on the Central Government by the Defence of
India Act. The Governor-General thereupon promulgated the
Defence of India ( Amendment ) Ordinance { X1V of 1943)

* Cases Nos. X, XI, XII, XXV, XXVII, XXVIII, XXX and XXXII
of 1943 were also heard nlong with these appeals.

.
o

1943

Aug. 17, 18,
19, 20, 21,
24, 25, 26,
27, 29, 31.
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Banerjee.

* the authorit

~ 2re ot controH: Powers conferred by s. 49, and those

:oh substituted a new clause for clause (x) of s. 2 (2 o
ﬁgi"grl:ce of India Act, whereby the rule-making Powgr) of illlzz
Central Government was 'enlargfad 50 a8 to cover the terms of
rule 26.  Section 2 of this Ordinance enacted that the new
clause shall b deemed always to have been substituted, apq
5. 3 of the Ordinance further enacted that no order heretofy,
made against any person under rule 26 of the Defence of
India Rules shall be deemed to be invalid or shall be cailed iy -
question on the ground merely that the said rule purporteq t,
confer powers in excess of the powers that might at the timg
the said rule was made be lawfully conferred by a rule made or .
deemed to have been made under s. 2 of the Defence 'of
India Act: i ' ) ,

‘Held, by the Court (Spexs C.J, VARADACHARIAR “and
ZarruLta Kaaf JJ— (4) Whether s. 2 of the Ordinance was
valid or not, s. 3 of the Ordinance was not invalid or ulira vires
as it was within the ordinance.making powers of the Governor-
General and was not so dependent upon, or connected with,
8. 2 of the Ordinance as to be-incapable of being given eflect

- to by itself, d.e., ‘irrespective of whether s, 2 was valid or not;’,

(#) that it was a condition precedent for the valid exercise -
of the power of detention conferred by rule 26 that the Pro.
vm.cia.l Government should have applied its mind and become
satisfied that such dotention was necessary for preventing the
person proceeded against from ac‘ting in a manner prejudici&l
to the matters mentioned therein, and therefore orders of
detention made in pursuance of a general order that' if the
Police recommended detention of any person under rule 26

such person may he detained, were invalid.

Held also, ( per VaraDACHARIAR and ZarruLns Kuay 30,
SpExs CJ, dissenting) — that ¢ Provincial Government’ in It
26 means the Governor acting with or without the advice 0
léls inisters, and delegation of the powers of the Provineis!
: t(:}vermzclnf:nt under the Defence of India- Act could be m“d:
&ndy.un er the provisions of s. 2, sub. s. (5), of the said Acty

In the absence of delegation made under that su b-section
Y t0 be satisfied under rule 26 was the Gofrernﬁr .
er SPENS (.J.—Whatever be the exact meaning 0
PI‘OVI:DCia.l GOVGI‘nment, :’ the CODStitUtiQn Act on
Sruction does authorize the Provincial Governte”
dmins:
epfriﬂg
ander
Powerg

d and superseded but 1 supplemente
ee j ut are only the
Defence ;(F;?gia’pzwel‘ of delega,tion contained in s. 2 (5) of.

! dinate
to the Centeg) Gov::';’)éloenz:;ny officer or authority subor

The e N
. *Dression *reasong of state connected with 4¢

himgelf, p,
the words «
18 true cons

%0 deal wit !
tration of 1;1111 the executive business arising out of the &

rule 26, s, ® Defence of India Act and its rules, not €5
8. 59 (3,) auc? ({;CDI‘dance with the rules of business made

]
fence
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and ¢ reasons connected with the maintenance of public order’
in entry no. 1 of List T and entry no. 1 of List IT are wide
enough to include ¢ public safety or intercst *and s 2 of the
Defence of India Act is not ultra wires the Indian .legislature
on the ground that the matters covered by it do not fall within
the items mentioned in the Lists. - ' :

Section 59 (2) of the Constitution Act only prohibits a duly
authenticated order being called in question on one ground "and
_one ground only, namely, that it-is not an order or instrument
made or executed by the Governor. It does not prevent the
Courts from enquiring into the accuracy of a recital contained
therein and from.coming to the conclusion that the recital is -
inaceurate if there is sufficient evidence to prove its inaccuracy.

Answers given by a minister in the Legislative. Assembly
in his capacity -and in discharge of his duties as minister
- are admissible in evidence under ss. 17, 13 and 20 of the
Evidence Act, - :

AppEaLs from the Calcutta, Lahore, Madras and
Allahabad High Courts. .

Cases Nos. XIII to XXI were appeals preferred
by the Bengal Government from orders passed by
the Calcutta High Court. Cases Nos. IX, XI, XII,
XXV, XXVII, XXV, XXX and XXXII of 1943,
appeals against orders passed by the Allahabad,
Lahore and Madras High Courts were also
heard along with Cases No. XIII to XXI.

The facts of the cases and the arguments of
counsel appear from the judgment. .

Sections 2 and 3 of the Defence of India
( Amendment) Ordinance ( No. XIV of 1943 ) were
as follows :— ' o

3. Substitution of new clause for clause (x) of
Section 2 (2), Act XXXV of 1939.—For clause (x) of
sub-section (2) of Section 2 of the Defence of India
Act, 1939, ( XXXV of 1939), the following ¢lause
shall be substituted, and shall be deemed always to
have been substituted, namely :— '

. * (x) the apprehension and detention in custody of
any person whom the authority empowered by the
rules to apprehend or detain as the case may be
suspects, on grounds appearing to such authority to be
reasonable, of being of hostile origin, or of having

1943

King
Emperor
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acted, acting, being about to act, or being likely to
act in a manner prejudicial to the public safety or
interest, the defence of Britisl_‘t India, tf_le main-
tenance of public order, His Majesty's relat_tons with
foreign powers or Indian States, the _maintenance
of peaceful conditions in tribal areas or the efficient
prosecution of the war, or with respect to whom such
authority is satisfied that his apprehension and
detention are necessary for the purpose of preventing
him from acting in any such prejudicial manner, the
prohibition of such person from entering or residing
or remaining in any area, and the compelling of
such person to reside and remain in any area, or to
do or abstain from doing anything.” :

3. Validity of ovders made wunder rule 20,
Defence of India Rules.—For the removal of doubts
it is hereby enacted that no order heretofore made
againstany personunder rule 26 of the Defenceof India
Rulesshall be deemed to be invalid or shall be called -
in question on the ground merely that the said rule
purported to confer powers in excess of the powers
that might at the time the said rule was made be
Jawfully conferred by a rule .made o deemed to
have been made under Section 2 of the Defence of
India Act, 1939. ' :

The cases were heard on August 17, 18, 19, 20,
21, 24, 25, 26, 27 and 29.

8. M. Bose, A-G. of Bengal, (M. N. Ghosk with

him ) for the Crown in.Cases Nos. XIII to XXI.

S. C. Gupta ( Raghbir Singh with him) for the
respondents in Cases Nos. XII[ and XX. :

J. C. Gupta { P. K. Bose with him) for the
respondents in Cases Nos. XIV to XIX and XXI.

P. K. Bose for the respondent in Case No. XVIIL

B. B. Tawakley ( Raghbiv Singh with him) for
the appellants in Cases Nos. IX, XI and XIIL

Dr. Narain Prasad Asthana, A-G. of the United
Provinces, ( Svi_Narain Sahai with him ) for the
Crown in Cases Nos, IX, XI and XII.

Malik Barkat Ali (Amar Nath Mehta and
Raghbir Singh with him) for the appellants in-
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C'lses Nos. XXV and XXX. _ .
M. Sleem, A.-G. of the Punjab, (S. M. Sikri

with him) for the Crown in Case No. XXV.

/. P. Dwived: ( Raghbir Singh with him ) for the
appellant in Case No, XXII. -

Sir Alladi Kvishnaswami Aivar, A.-G. of Madras,
( N. Rajagopala lyengar with him) for the Crown
in Cases Nos. XXVII, XXVIII, XXX and
XXXIL '

Advocates General who appeared in response to
notices issued to them under Order XXXVI, rule 1,
of the Federal Court Rules, 1942 :— :

- Sir Brojendra Mitter, A.-G. of dia, ( Rai
Bahadur Havish Chandra and Radhe Molmn Lal
with him ).

Sir Alladi Krishuaswami Aivar, A.-G. of Madras,
(N. Rajagopala Hengar with him ).

N. P. Engineer, A-G. of Bontbay, (M. ﬂf. D(esaz'
with him ).

Aug. 31. The judgment of Varadachariar and
Zafruha Khan JJ. was delivered by Zafrulla Khan ].
~ Spens C. J. delivered a separate JLdgment

ZArrRULLA Knan J.  These appeals have been pre-
ferred by the Bengal Government against.orders passed
by the Calcutta High Court directing the release of
nine persons who were being detained under rule 20
- of the Defence of India Rules. The detention orders
had been passed on various dates in the years 1940
and 1942, By a judgment given on the 22nd April
of this year, this Court held rule 20 of the Defence
_ of India Rules to be wltra vires in that it went bevond

the rule-making power conferred on the Central

" Government by the Defence of India Act. Im-
mediately after this judgment was pronounced, the
applications out of which these appeals have arisen
were filed under s. 491 of the Criminal Procedure
Code praying for the release of the detenus concerned
on the ground that their detention was illegal. On
the r)Sth Apnl the Governor-General promulgated
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an Ordinance, XIV of 1943, whereby the rule-making

power of the Central Government under the Defence

of India Act was made wider so as to cover the terms
of rule'26 as it had all along stood. The section
was so worded as to make this change operative as
from the date of the Defence of India Act itself. By
another section of the Ordinance it was provided :
“For the removal of doubts it is hereby enacted that
no order heretofore made against any person under

-rule 206 of the Defence of India Rules shall be deemed

to be invalid or shall be called in question on the
ground merely that the said rule purported to confer
powers in excess of the powers that might at
the time the said rule was made be lawfully conferred
by a rula made or deemed to have.been made under
s. 2 of the Defence of India Act, 1939.” When the
habeas corpus applications came on for hearing,
reliance was placed upon the Ordinance as an answer
to the applications, with the result that the validity
of the Ordinance itself was challenged. Other ques- -
tions were also raised in support of the applications.
The_various contentions have been summarized by .
Mr. Justice Mitter as follows:—

L. That the whole of s. 2 of the Defence of India
Act, both in its original and amended forms, is wltra
vires the Indian Legislature. ’

_IL That the portion of clause {(x) of 5.2 (2) of the
said Act which has been added by the amendment
madp by the Ordinance is witra vires the Indian -
Legislature and accordingly of the Governor-General's
powers unders. 72 of the Ninth Schedule. The
corresponding  portions of rule 26 of the Defence of
India Rules ‘are bad and consequently the orders of
detention in the cases we have before us are bad.

- HI. That the G_overnor-Geneml has no power to

repeal or amend directlv any Act of the Federal

{.egsiatu;'()a bfv an Ordinance made and promulgated

thder s. 72 of the Ninth Schedule of t \

of India Act, 1935. he Government
IV. That it is

) only the Central Indj i
that has the pow 5 o A Sislature

er to repeal or amend an Act of the
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.Central Indian Legisfature passed under the provisions
of s. 102 of the Government of India’ Act.

V. That the Governor-General has no-power to
legislate by such an Ordinance on any subject enum-

elated in List IT of the Seventh Schedule of the

Government of India Act.

VI That in any event the Governor- Gene1 al has
no power to give retr ospectlve operation to such an
Ordinance.

VIL That in zmy event the Ordinance (XIV of

1943) cannot affect p1oceedinos which were pending -

at the date of its promulgation.

VIIL That s.3 of the Ordinance (XIV of 1943)

has no independent existence apart from s. 2 of the
said Ordinance and must stand or fall with that
section.

IX. That rule 26 of the Defence of Ind1a Rules
had no existence in the eye of law on the 29th
September, 1939, when the Defence of India Act
was passed and so does not exist even now either
in its original or amended forms.

X. That even if rule 26 -be not uifva vives the
detention of the nine persons w hosc cases’ dlC before
us was improper. -~

On questions I, I, IV, V, VI and VII,
the three learned Judges who constituted the
Bench unanimously rejected the contentions urged
on behalf of the detenus. In respect of questions

" 111, VIII and X, two of the learned Judges (Mitter

'md Sen JJ.) upheld the contentions urged on behalf
of the detenus, while Khundkar. J. tookachfferent
view. On question IX, Mitter and ' Khundkar JJ.
agreed, but Sen J. dlswneed In the result Mitter
and Sen ]]. directed the 1clease of the détenus.
Hence these appeals.

As a matter of convenience, we heard along with
these appeals three other groups of appeals against
orders passed by the High Courts of Madras,
Allahabad and Lahore on similar applications under

s. 491. In those cases, the High Courts dismissed -

19437
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the applications and the appeals were preferred by
or on behalf of the detenus. It will be convenient to
deal with the Bengal appeals in the {irst instance.
During the pendency of the appeals one of the

‘detenus, Sasanka Sekhar Sanyal, the respondent in

Case No. XXI, has been released and it is therefore
not necessary to deal with that case.

The Advocate-General of Bengal and the Ad-
vocates-General of the various Provinces addressed
full arguments to us questioning the correctness of,
the reasoning and the conclusions of Mifter and Sen

- JJ. on questions III, VIII and X. On behalf of the

detenus -these findings were supported, -and their
counsel also took exception to the reasoning and
conclusion of Mitter and Khundkar J]. in respect of

- guestipon IX and to the unanimous conclusion of the

three learned Judges on questions I and II. In
discussing question VI, the learned Judges of the
High Court do not seem to have attached anv im-
portance to the difference between the provision in
s. 2 of the Ordinance which makes the substituted
provision take effect as from the date of the Defence

~ of India Act itself and the provision in s. 3 which

prevents any-question being raised as to the validity
of orders theretofore passed .under rule 26. This
distinction was stressed in the course of the argu-
ment here. - :

The third question has been framed in general

- terms, without reference to the particylar enactment

(the Défence of India Act) with which the Ordifance
was dealing and without reference to the terms of the
Ordinance itself. It draws no distinction between an
attempt made by an Ordinance to amend or repeal a

permanent enactment of the Legislature and an

attempt to amend or repeal an Act of limited duration,
hl.ce_the_ Defence of India Act. Again, it draws no
distinction between cases where the Ordinance merely
enacts alaw to come into operation from the date of
the Ordinance and one where it attempts to declare

‘ that even before the date of its enactment the law

must be deemed to have been different from what the
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pre-existing statute had enacted, The same remarks
" may be made as to the possibility of an Ordinance
declaring that even after the expiry of the period of
the Ordinance the law shall remain what it had been
declared to be by the ‘Ordinance and not what it
would be according to pre-existing legislation. "The
question seems to assume that all these cases will
stand on the same footing and admit of one general
and comprehensive answer whether in the affirmative
or in the negative, It also assumes that all con-

ceivable forms of amendment will be governed by

one and the same rule and that the power to repeal
will stand on the same footing as the power to amend.
The discussion before us of various aspects of the
question has shown that the question might not admit
of a general or comprehensive answer and that
different aspects might be governed by different.con-
siderations. ' .

On behalf of the Crown, it was broadly maintained

both here and before the High Court that whatever
a legislature in India can do by way of amending,
modifying or repealing one of ifs own enactments can
as well be done by an Ordinance in relation to any
enactment of that legislature. Sections 108 and
110 of the Constitution Act were relied on as negativ-
ing the existence of a general principle that one
legislature cannot in the absence of power expressly
conferred amend, modify or repeal enactments passed
by another legislature.  Counsel for the Punjab
detenus argued by way of answer to this contention
that in 1861 (whens, 72 of the present Ninth Schedule
to the Constitution Act was first enacted), and indeed

up to 1919, Parliament had proceeded on the assump- -

tion that unless expressly authorized so to do, a
legislature in India would not have power to amend,
repeal or modify evenits own enactments. He also
maintained that the concluding words of s. 72 provid-
ing that an Act of the legislature might ‘control or
supersede’ an Ordinance indicated that the two
legislating authorities were not co-ordinate but that

1949
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.

the legislarure was the paramount authority.

On behalf of the detenus, it appears to have been
ecntended before the High Court that the leglsiature
and the Ordinance-making authority being two
Jistinct legal entities, though operating in the same .
field (as o subject-matter and as regards local extent),
each can legislate only by Htself and cannot directly
amend or repeal any measure passed by the other,
unless clearly empowered to do so. This contention

.was repeated before us. It was not disputed—except

by counsel for the Punjab detenus—that an Ordin-
ance may # ¢ffect modify the operation of a statute
bv enacting something repugnant to the provisions
of the latter. When certain instances were putto
counsel, the difficulty of ,maintaining this exireme

position became “evident. Take for instance the

Ordinance that was considered by the Court in /n

the Matter of Ananda Baza Patrika (): it added

two offences to the list of offences specified in s. 4 of
the Indian Press (Emergency Powers) Act, 1931, and
it was in terms stated in the Ordinance itseif that such -
should be the law only during the time that the
Ordinance was in force.  There was no other inter-
ference with the existing legislative enactment. Such
an addition can in one sense be described as an

- “amendment” of the Act.  If the Ordinance-making

authority can create new offences and make them
triable and punishable in a manner provided for in @
pre-existing enactment, there can be no purpose i
msisting that the Ordinance must be self-contained
‘fmd must reproduce all the provisions of the pre-exist-
Ing Act. It was rightly maintained by counsel for
the Crown that the validity or invalidity of an Ordin-
ance should not be made to depend upon mere draft-
mg devices or on the draftsman’s ingenuity. ~Take
agama case like Des Raj v, Tie Crown ): the Ordin-
gggc:i_t_h?re i question denied to the accused the
] T I . e N 7

oS rovfons e i Procedr
the aid of aé%«.s\‘:ﬂ relating to trial by jury or W

SESSOTS, appeal to the High Court, €1

() (e8] 97 0, W, N 104 )

G US) L oL R 12 ran, 26
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It could not be said that it was beyond the power of 1943
the Ordinance-making authority to exclude certain King
of the provisions of the Criminal Procedure Code in  Fmwperor
certain specified classes of cases; indeed, s. 1 {2) of Sibnath
the Code recognizes this possibility. Here again, it = Benerjee.
will be difficult to maintain that this result can be  zofruiia
achieved only by a self-contained Ordinance and not  Khan J.
by one which purports to modify or exclude certain -
provisions of the pre-existing law.
Alternatively, the rule wasformulated in a different

form before us by counsel for some of the detenus,
vzz,, that the Ordinance-making authority could
declare its own intention as to what the law should
be during the period that the Ordinance was to be in
force, but it could not adopt a course which would
attribute to the legislature an intention different from
what it had declared in its own enactment. One or
two illustrations may help to elucidate this test or
principle. Section 108 of the Constitution Act assumes
that a legislature in India may repeal or amend an Act
of Parliament extending to British India. When this
power is exercised by an Indian legislature, it cannot
be made to appear that Parliament had passed an
enactment different from what in fact it had ; what
the Indian legistature can do is to declare that within
the local area of its legislative authority, the.law
shall be as enacted by itself and not as enacted by
Parliament. ‘The same will be the case when the

*Indian legislature purports to repeal an Act passed
by Parliament: [¢f. also ss. 92(2) and 95(3) of the
Constitution Act]. In such cases, neither the terms
nor the operation of the Parliamentary enactment
would be affected in areas over which the Indian
legislature had no control. The position thus
stated is clear enough, because the “local extent”
of the legislative power is clearly difterent in the
two cases. Will not the governing principle be the
same, where the capacity of the two legislative
authorities even though co-extensive as regards local
extent and subject-matter, differs in respect of the
time limit during which their respective enactments
can operate ?
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1943 The legislature can at any time enact a measure
kmg - and such measure can remain in force. without any
Emperr Jimit of time ; but the €xercise of the Ordinance-mak-
simah  ing power is limited in two ways, (i) by the limitation
Baneriee. g5 to the circumstances in which it can be exercised,
sapatia and (i) by the limitation as to the time during which
Eian J. any measure €o enacted can remain in operation,

The existence of an emergency is a condition preced-
ent to the exercise of the power.  The fact that the
Court cannot go behind a declaration of emergency -
made by the Ordinance-making authority cannot
~ affect this question. - The power wds intended to be
+ availed of and could be availed of only in an emer-
' -gency, whereas ordinary legislation is not governed
by any such hmitation. Similarly, an Ordinance is

necessarily of limited duration, whether under s. 72
or under the terms of the India and Burma (Emer-
gency Provisions) Act of 1940. If an Ordinance
purported to declare that during a period anterior .
to the emergency or even after the termination of
the period of the Ordinance, a provision of statute
law was or would be different from what the
legislature had enacted, would it be any better than
an attempt by the Indian legislature to affect the
Qpe:ration of an” Act of Parliament outside the -local
limits of the jurisdiction of that legislature ? -

An attempt to repeal a pre existing &tatute may:
furnish another useful illustration. That an Ordi-,
nance can for the period of its duration suspend the
operation of the whole or any portion of a pre-éxisting
statute, appears to us to admit of no doubt. In such
a case, the pre-existing law would come into opera-
t“m‘agam on the expiry of the period of the
Ordinance.. But suppose the QOrdinance p'urported
o ¥epeal a pre-existing statute or part thereof. One
of the counse for the Crown thought that the pre
t:}::nstmglaw would in that case also be revived On
toitzxnﬁiég Ol'f1 the term of the Ordinance ; but another
tion and that th‘s would be a matter of construc
wage of at if there was nothing in the lang:

8¢ of the Ordinance to suggest that the repeal
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was intended to be temporary, the pre-existing law
might not be revived merely by reakon of the expiry
of the period of the Ordinance. In support of this
contention, he drew our attention to the discussion
in Craies’ Statute Law (4th edition, pp. 357 et seq.).
This will no doubt be the position when Parliament,
which is competent to pass either a temporary law or
~a permanent law, chooses to pass.a temporary

measure, and by such measure, repeals a pre-existing

law. Can the position be the same swhen an
authority which can pass ornly a temporary law
purports to repeal a pre-existing permanent statute ?
~The impugned Ordinance enacts “ for clause "(x) of
-sub-section (2) of section 2 of the Defence of India
Act, 1939, the following clause shall be substituted,
and shall be deemed always to have been substituted

rereesnnnn’ Leaving out of consideration for the
moment the fact that the Defence of India Act itself

is in terms a temporary

measure, Ssuppose an

Ordinance attempted to make a similar provision in
respect of a section in a statute of permanent
operation. What would be the position on the
expiry of the period of the Ordinance? If the pre-
existing statutory provision counld be deemed always
to have been what the Ordinance substituted for it,
it might be a difficult question to decide whether the
provision in the original statutory form would be

revived at all.

It will be noticed that unlike an amendment
merely in the nature of an addition to a pre-existing
statute, s. 2 of Ordinance XIV attributes to the
Jegislature a provision'very different from what it in
fact had enacted. In justification of the adoption
of this course by the Ordinance-making authority,
it was claimed -on behalf of the Crown_that any.
legislative authority with “ plenary powers ” could
enact a law with retrospective operation. It seems
to us misleading to asswme that the Ordinance-
making authority enjoys plenary powers of legisla-
tion and then seek to deduce therefrom the inference
that it must have the power to enact a provision

with retrospective operation.

As regards ‘‘ subject
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natter” its powers may be co-extensive with theg,
of the ordinaty legislature- but, as already poipgeg -
out, there are at Jeast two limitations upon j
"It is necessary to refer to a certain am};.
e use of the expression “ retrospectiye
operation . It was observed by Buckley L. i,
West v. Guynie a): Retrospective operation is one
marter. Interference with existing rights is another,
If an Act provides that as at a past date the lay
shall be taken to have.been what it was not, that |
inderstand to be retrospective....oo.u. ... The question
here is as to the ambit and scope of the Act, and not

pOWEl‘S.

“as to the date as from which the new law is to be

taken to have been the law ’. An enactment which

‘declares that even in the past the law must be taken.

to have been different from what in fact it was has
sometimes been spoken of as ‘ retroactive’. Assum--
ing that the ordinary legislature can pass a ‘' retroact-
ive Jaw’ in the sense above explained [see Phillips
v. Eyre(®, The King v. Kidman(®) and Miller v. Raith()
it would not necessarily follow that the Ordinance-
making anthority must also have the power to pas
a retroactive law. It has no doubt been held that
in an emergency, it would be for the Governor
General to decide what law was required to meet

“the emergency ; but the enactment of a retroactive

55‘_“’ may in one view be said to raise a question ©
jurisdiction ’ or “power’ and not merely 2 question
O.f aptness or expediency. The power to enact pros
visions interfering with pre-existing rights and the
remedies thereformthouoh these are also SOmetlmes
Spol«%en of as ‘IEtTOSPGCtit:fe '—stands on 4 different
footing, because such provisions will declare the .l?";
only for the period during which the Qrdinanc is

force ) eriod,
\ and not for an anterior or a subsequent P* T

rties

th : )
hough their effect .may be to deprive paemedies

irrllghts accrued at an anterior date and of Ty
Ja respect of such rights. In Abé eseker”
trgeaizyllfllae¢‘(6) Lord Darling observed: ‘
' at “not Jove himself upon the P& L

() (enyag L3
B. 1 as pp. 11 915) 80 Com- 7 g 1.

810 LK. 6 0.8 1. ((2% ?1942)) 66 Com >
{5) (1932} A. C. 260 at p. 267, '
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pawer ™, but legislators have certainly the right to
prevent, alter or reverse the consequences of their
own decrees ”. There was no complication in that

case of one legislative authority attempting to

madify or nullify the operation of a law enacted by
another authority, but the observation brings out the
difference between changing the law for the past

and modifying- or taking away its consequences,

These aunthorities may justify a finding in favour of
the Crown as regards the validity and operation of
8. 3 of the Ordinance, but they do not' compe} a like
answer as regards the power of the :Ordinance-
making authority to enact a retroactive law,

There was lengthy diseussion before us as to. the
bearing and effect of the decision in Aitorney-General
Jor Ontario v. Attornex-General for the Dominion()
particularly of the abservations on pp. 366 and 367.
It was contended for the detenus that fwe propasi-
tions had been laid down here, (i) a broad statement
(on p. 366) to the effect that * the repeal of a Pro.
vineial Aet by the Parliament of Canada can only
‘be effected by repugnancy between its pravisions and

the enactments of the Dominion * as the Dominion

Parliament ‘has no authority eanferred upon it by
the Act to repeal directly any provincial statute "
and (ii) a narrower statement (on p. 367 ) to the
eflect that the Parliament of Canada would have no
POWEr 1o pass a prohibitory law for the Provinge
of Ontario and eould therefore have ne authority
lo repeal in express terms an Act which is limited
In its eperation to that Province’. QOn behalf. of
the Crown, it was maintained that the second ar
narrower proposition was all that was laid down by
their Lordships in the ease and the observation on
p. 366 implied nothing more hen read with the
cantext. The controversy woald seem to turn on
the significance of the words ‘whether it does or
does not come within the limits of jurisdiction
preseribed by s. 92" .occurring on p, 366,

As the general question framed by the Calcutta
(1) [1896] A, €. 848, :
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High-Court'cannot be satisfactorily answered withoy
further discussion of “the above and other similar

" aspects of the problem, we refrain from eXpressip

any final opinion upon it, as no such decision
necessary for the disposal of these cases. The view
that we take as to s. 3 of the Ordinance makes it\
unnecessary for us to pronounce any decision i
respect of s. 2. ' - :

Proceeding next to question VIII it seems to s

 that in spite of the language of the preamble, s, 3 of

the Ordinance cannot be said directly to amend or
repeal any provision of the Defence of India Act,
nor, as we read it, is it so dependent upén s. 2, or so0
connected with it as to be incapable of being given
effect to by itself, 7.e., irrespective of whethers, 2 is

- valid or not. The ‘doubts’ referred to in the

opening words of s. 3 may well include doubts as to
the validity of s. 2. Section 3 merely deals with the
remedies of parties and the power ‘of the Court to
give redress in respect of a breach of the pre-existing
Jaw and might well have been enacted either by the
legislature or by the Ordinance-making authority
w:th_out any provision corresponding to s. 2 of the
Ordinance.  The operativeness of such a pro

“vision is of course subject ~ to the limitation

referred to by Willes J. in Phillips v. Eyre(’) that the
authority which enacts it must be one which “could
ave authorized by antecedent legislation the acts
done’f:otherwise,‘ by the device of precluding 2°
wvestigation by the  Court, a legislative authorty
would be able to do indirectly what it could not do
directly. [See Board of Trustees of Lethbridge ™
fm_ie_j)endent Order of Foresters(®)]. We express no
Op_lnfo.n on the question what the effect of this
(p)mv.’S‘On.Would be if, after the expiry of t}:g ”
tdinance, any question should be raised as 0 ,the '
validity of orders of detention passed prior 19 !
€nactment of the Ordinance.

: S eld
to bIt Was contended that even if s. 3 should bed hnfot
- vid and independently operative, it would

(1) [8707 1, . 0QB.latp. 17, (2) [1040] A. C. 513 b PP- 598-5°

.
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avail the Crown much, because that section proceeded

on the assumption that at the time the orders of
detention were passed, rule 26 of the Defence of
India Rules was at least de facfo in existence, where-
as according to counsel for the detenus, this was not
the case. This was question IX before the High
Court.. Section 3 of the Ordinance has to be read
in the light of s. 21 of the Defence of India Act.
Counsel maintained that an wlfra vives rute was as

good as mon-existent, and that rule 26 (which has

|

been originally framed under the Defence of India
Ordinance) could not therefore be held to have been
continued by s. 21 of the Defence of India Act. This
ignores the fact that s. 21 only requires the. rule to
have been ‘mrade’—not validly made—under the
earlier QOrdinance. The object of s. 21 was only to
avoid a break in the operation of the rules and to
obviate the necessity of promulgating them afresh
under the new enactment. It had no reference to
the validity or validation of the rules. The case is
not analogous to that contemplated by s.16 which
gives ‘finality’ to certain orders. Such a provision
was held by this Court in Keshav 1alpade’s case
to be applicable only to orders which would not be
nullities as having been passed under an u/lra
vires rule. ' :

As regards questions I and 11, the argument be-

fore us was limited to the ground that ‘public safety
or interest’ was not one of the heads specified in entry
no. 1 of List I or entry no. 1 of List IT of the
Seventh Schedule to the Constitution Act as subjects
in respect of which Indian legislation might provide
for ‘preventive detention’. The judgmentof this Court
in Zalpade’s case clearly proceeded on the footing that

_such legislation was covered by the two entries. We

think that the expressions ‘ reasons of state connected
with defence’ and ‘reasons connected with the
maintenance of public order’ are wide enough to
include ‘public salety or interest’. :

Counsel for th;e Punjab detenus challenged the

*
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validity of the whole Ordinance on another ground.
He recognized that the question of emergency was
one for the Governor-General and not for the Court
todecide. But he said that when the nature of the
emergency had been stated by the Gavernar-General
or even by counsel for the Crown, it would be open
to the Court to eonsider whether it would not be an
abuse of or a fraud on the power to treat the facts
disclosed as a pretext for the exercise of the emer-
gency power, If it would be an abuse of or fraud
on the power, he contended that the case must be
treated as one of absence of power.  This argument
was urged on the basis of an answer given by the
Advocate-General of India (in the course of the argu
ment befare us) and of a statement said to have been
made by counsel far the Crown before the High Court
at Lahore, to the effect that it was the decision of

. this Court in Talpade’s case that necessitated the

promulgation of the Ordinance. Counsel contended
that it would be preposterous to treat a decision of this
Court as an ‘emergency’ justifying the exercise by the
Governor-General of his extraordinary pawer of pro-
mulgating Ordinances. It does not seem to Us
necessary to deal with the larger issues involved in
this contention,  Such an argument would be avail-
able only if it could be suggested that the power
had been exercised for a corrupt purpose of for
Durposes foreign to the power. (See Farwell 08
Powers, ch. X). Can that he said to be the cas
here ? *The decision of this Court might have led 1
promalgation of the Ordinance. But the * emergeney
‘W‘ES the apprehended danger to peace and public
Z? S?t’é]‘ke]_y toarise from the release of thou§a"d5
o d n;:u\iilt?fc}bed‘ence to the decision of this (40‘}”6'
the justiﬁcatlig t};e provinee of the Court to exam‘“ﬁ
exted ation for the apprehension or assess !
X e\nt of the passible danger.
in passing v pe yccstion X, We mas port
rule 26 is not wh‘re l?‘\ﬁsumpnon ta be made s no has
been ‘put besrd;lda vires, but enly that its vahd-‘tynce.
On this fooje question by s.'3 of the Ordina® n
g the validity of the orders of detent®
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in these cases was questioned on the ground that they
had not been made in accordance with the provisions
of the rule. The relevant portion of rule 26 runs
as follows:

..”The Central Gevernment or the Provincial
Government, if it is satisfied with respect to any

particular person that with a view to preventing him -

from acting in any manner prejudicial to the defence
of British India, the public safety, the maintenance
of public order, His Majesty’s relations with foreign
powers or Indian States, the maintenance of peaceful
conditions in tribal areas or the efficient prosecution
of the war it is necessary so to do, may make an
order: ) - :

) T Crevesinreens

(b) directing that he be detained.”

We are not here concerned with the Central
Government. - .

The relevant portion of the orders of detention
which is the same in each case, runs:

“And whereas the Governor has been satisfied
that with a view to preventing the said person from
acting ina manner prejudicial to the defence of

British India, the public safety, the maintenance of:

public order or the prosecution of the war, itis
necessary to make the following orders to continue
his detention : _ _
Now, therefore,.......cccenrvcnnrneneen.the Governor s

. pleased to direct—

(a) that the said person shall until further orders
be detained.....c......... SRS "

It was urged on behalf of the Crown that the
- orders being on their face regular and in conformity

with the language of the rule, it was not open to the
Court to investigate their validity any further. It

was also urged that the orders had in fact been made -

in conformity with the provisions of the rule.  Sec-
tion 59(2) of the Constitution Act was sought to be
called in aid in support of the proposition that the
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vé.lidity of the orders must be presumed by the Cout
and could not be questioned. All that that gy
section secures is that the valfdxty of an order o
instrument made or executed in the name of ty,

Governor and authenticated in such manner as my,

be specified in rules made by the Governor, shal
not be called in question o7 the ground that it is no
an order or instrument made or executed by th
Governor; that is to say, in the case of an order 5
instrument purporting to be made or executed by the
Governor and duly authenticated, it wmust be pre
sumed that it was made or executed by the Governor
No question as to 'who made these orders was raisec
by the respondents. What was questioned was th
correctness of the recital in the orders that the

- Governor had been satisfied that with a view tc

preventing these persons from acting in a certair
manner, certain action was necessary. It was con
ceded that the Court could not be invited toin
vestigate the sufficiency of the material or the rea

_sonableness of the grounds upon which the Governol

had been satisfied. The gist of the contention wa
that these cases were never before the Governor
that the Governor had never applied his mind:t
them, and that therefore it could not be said that thi
Governor had been satisfied.

To meet this contention, reliance was placed b!
the Crown on the presumption that official acts hat"
been regularly performed. The words ‘may presume
n's. 114 of the Indian Evidence Act leave it to.thl
Court to make or not to make the presumption
éiqcordmg to the circumstances of the case, and th
Présumption when made is rebuttable. Referen®
)‘_fa]s made 4n this connexion to Liversidge V. 2!
]5 Om A”de7’§0’1(1) and Greene v. Secretary of State ft 0

me Affairs (*). The question in those cases “"S‘(‘
to belive th Secretary had reasonable c;:ia
tions ang that Cortain persons were of hostile as’sr ;i
exerc; At by reason thereof it was necessd )t (

¢ control over them, It was held that

W) [1942) 4, ¢, 905, @) [1042] A. 0. 284
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matter was one for the executive discretion of the 1943
Secretary of State, and that the Court was not en- - King
titled to investigate the grounds on which the Sec-  Emperor

retary of State came to believe the persons concerned  gigmasm
to be of hostile associations, or to believe that by reason ~ Baneriec.
of suchassociations it was necessary to exercise control  zzzulta.
over them. There is no suggestion anywhere in the  Xhan J.
speeches of their Lordships in those two cases that
if the statement that the Secretary of State believed
" those persons to be of hostile associations had itself
been challenged, it would not have been open to the
Court to look into that question.” If the giound of .-
challenge against the orders there sought to- be
impugned had been that the cases- had never been
placed before the Secretary of State at all, so that
he never had any opportunity of exercising his mind
with respect to them, we have not the slightest doubt
that this would have been held to be a proper ground
of challenge in a court of law. At p. 224, ([1942] A.C.)
Viseount Maugham observed : “ In my opinion, the
. well known presumption omnia esse rite acfa applies
to this order, and, accordingly, assuming the order
~to be proved or admitted, it must be taken prima
Jfacte, that is until the contrary is proved, to have
been properly made and that the requisite as to the
belief of the Secretary of State was complied with ”.
-In Greene's case he quoted with approval the follow-
ing passage from the judgment of Goddard L. ].in
the Court of Appeal {p. 295, [1942] A. C.): “lam
of opinion that where on the return an order or
warrant which is valid on its face is produced it is
for the prisoner to prove the facts necessary to
controvert it, and in the present case this has not
been done. I do not say that in no case is it neces-
sary for the Secretary of State to file an -affidavit.
It must depend on the ground on which the return
is controverted, but where all that the prisoner says
in effect is ‘[ do not know why [ am interned. 1
deny that I have done anything wrong’, that does
not require an answer because it in no way shows
that the Secretary of State had not reasonable cause
to believe, or did not believe, otherwise.
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" In Liversidge's case Lord Wright observed a¢
p. 262 ([1942] A C.) : “ MacKinnon L. J. who agreeqd
with his brethren said that power of the Home
Secretary to issue a valid order depended on the
fulfilment of a condition, the existence of a state
of mind in the Home Secretary, that is,” that he hag
reasonable grounds for believing certain facts to
exist, and by implication that he honestly entertained
that belief. Goddard L. J., I think, also treated the
material issue as being what is the Home Secretary’

state of mind ". . :

In Greene's case Lord Romer observed (p. 309
[1942] A. C.): “In the present case, it is plain
that Sir John Anderson was of opinion that there
was reasonable cause for his belief, and that he
did honestly believe, that the appellant was a person
of hostile associations 'and that by reason thereof it
was necessary to exercise control over him. -~ It neces-
sarily follows that so far as the appellant relies on the -
absence of proof that there was in fact reasonable
cause for such belief the appeal must fail 7.

The whole question in those two cases was whether
under the Regulation in question, it was incumbent
upon the Secretary of State to prove that the cause
which led him to believe that the person against whom
action was taken in each case was of hostile associa-
tions and that by reason thereof it was necessary
to exercise control over him, would in the opinion of
the Court amount to reasonable cause. Their
Lordships held that the question whether there was
Or was not reasonable cause was one for the Secretary
of State and not for the (ourt. If was not disputed that
before action could be taken under the Regulation, the
Secretary of State must believe that the pérson con- -
c}e‘zrned was of hostile associations and that by reason
\ereof, it was necessa ry to exercise control over hin‘i‘

‘ i . otlia
in form would h:‘};roglucnon of an order rentlljxeir
Lordshins AVe Dbeen conclusive, but

SUIPS” speeches in the two cases leave no room

(1) [1942] A. O, 284,
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for doubt that the presumption attaching to an order
regular on the face “of it is only a rebuttable
presumption. :

. This brings us to the question, which is the
authority that must be satisfed before an order

under rule 26 can be made. On the language of

the rule, so far as-the cases before us are concerned,
it must be the ‘Provincial Government’. This,
according to the Crown, means the Governor or
officers subordinate to him [s. 49 (1) of the Constitu-
tion Act], or the authority or officers to whom this
function may have been allotted by rules of
business framed in accordance with s. 59 (3) of the
- Act. The argument was that inasmuch as action

to be taken-under rule 26 was in the nature of the’

exercise of executive discretion, it fell within the
executive’ authority of the Province within the
meaning of s.49. On its being pointed out that
‘this would lead to the result that any officer sub-
ordinate to the Governor, even one of the lowest
grade, could as a matter of course exercise the very
drastic. powers conferred by the Defence of India Rules,
which -could not reasonably be presumed to have been
intended by the legislature, it was urged that the'matter
would be regulated by rules of business framed under
s. 59 (3). We are unable to accede to this conten-
tion, The executive action or authority dealt with
in ss. 49 and 59 must relate to matters with respect
to which the Legislature of the Province has power
to make laws [s. 49 (2})]. Section 124 (2) makes
provision for Federal legislation conferring powers
and imposing duties upon a Provinte or officers and
authorities thereof relating to matters with respect

f

to ‘which a Provincial Legislature has no power to -

make laws. ‘We are of the opinion that whenever
powers of this kind or indeed other special statutory
powers are conferred, they mustto the extent to
. which specific provision has been made in the stutute
conferring the powers, be exercised by the authority
.and in- the manner specified in the statute dnd in
strict conformity with the provisions thereof.
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In this view of the matter, it iS unnecessary to
make any reference to the Rules of Business on which
reliance was placed on beha]_f of the Crown. We
may, however observe in passing that the only rule
on which reliance was placed in this connexion
(rule 16) makes no reference to the exercise of the
power of detention under the Defence of India Rules.
It merely authorises the making of standing orders
by ministers with reference to their "normal duties.
No standing order framed in- pursuance of the ruale
was placed before us. Nor have we been able to
discover any other rule in the Rules of Business
supplied- to us on behalf of the Bengal Government

which covers this matter, . .

Rule 26 of the Defence of India Rules confers
the power of detention on the * Provincial
Government .. Rule 3 (1) provides that the

"General Clauses Act, 1897, shall apply to the

interpretation. of the Rules. For the definition
of “ Provincial Government” for the purpose of the
Rules, recourse must therefore be had to the General
Clauses. Act. Sub-section (43a ) of s. 3 of that Act

defines “ Provincial Government” in a Governor’s

P.rovin_ce as the Governor acting or not acting in his
discretion, and exercising or not exercising his in-
dividual judgment according to the provision in that
behal‘f made by and" under the Government of Indit
Act, in other words, it means the Governor acting in
hlS. discretion (in which case his ministers are not
entitled even to tender their advice to him), or tbe
Go.vernor exercising his individual judgment (:n
which case he must give his ministers the opportunity
of tendering advice but is under no obligation 0
accept that advice), or the Governor acting on e
?}d‘“ce of his ministers. In each case it must be the
hi(s)vrixi'ﬁ?srt:;?o actfs, whether \f'itbout the. ad\ggfeo.
and niste 1or after such advxce_ has been ten Wit’
Such mg atter case, whether in aCC","dane yas
P ce or differing from such advice. It ‘ral
Clauses X:tt to us that the definitions in the Ge'n: of
i are applicable only in the abseﬂg ouf
‘éPugnant in the subject or context, an

[
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attention was drawn to a number of Defence of India
Rules with regard to which it'was contended that the
expression - ** Provincial Government” could not
possibly mean the Governor, whether acting on

advice or contrary to advice or without advice.

Assuming that the context of some of the rules
indicates that the expression “Provincial Government”
‘must in those rules be. given a meaning or signi-
ficance different from the definition of that expression
as set out in sub-s.(43a) of s. 2 of the General Clauses
Act, that consideration cannot be permitted to govern
the interpretation of that expression in rule 26,
which deals with matters of the gravest import and
confers powers that involve the exercise of the highest
responsibility. Thereisnothing in the language of the
rule “itself which would constrain us -to hold
that “ Provincial Government ” in that Rule means
anything other than what it would mean under the
definition in the General Clauses Act.

[t was then urged that the volume and multi-
fariousness of the duties imposed upon the Provincial
Government by the Defence of India Rules must
necessitate the delegation in many cases by the
Provincial Government of its powers to officers sub-
ordinate to it and that it must be presumed ‘that
this delegation could be effected under its Rules of
Business. Sub-section (5} of s. 2 of the . Defence
of India Act furnishes a complete answer to this
line of argument. That sub-section expressly
authorises the Provincial Government to delegate
the exercise . of powers conferred and the
discharge of duties imposed by .the. Defence of
India Rules upon the Provincial Government;
and we are of the opinion that any sach
delegation must be made in accordance with
the provisions of that sub-section. We were asked
to confine the operation of this sub-section to cases
of delegation to district officers and to hold that
cases of delegation within the-Provmmal secretariat
were governed by the provisions of s. 49 (1) read

with s. 59 (3) of the Constitution Act. We are
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unable so to restrict the operation of s, 2 (5) of the
Defence of India Act, both for the reason that there
is no warrant in the language of ‘that section fo
importing any such restriction Inte its operation, anq
for the reason that the language of s. 49 (1) of the
Constitution Act makes no distinction between
secretariat officers and district officers. e

The question whether any delegation that' the
Provincial Government might desire to make of itg
powers and duties under the Defence of India Rules
must be made in conformity with the provisions of
s. 2 (5) of the Defence of India Act, or may be
deemed to be covered bv Rules of Business and
standing orders framed under s. 59 (3) of the
Constitution Act, is not a mere matter of form. The
Defence of India Rules confer extremely wide and
drastic powers and it may "reasonably be expected
that where a delegation of any of these powers
is made unders. 2 (3) of the Act, care would be
taken to ensure that the officers and authorities "to
whom the delegation is made are selected with due
regard to the nature and scope of the powers delegat-
ed.- This would not be the case under Rules of
Business and standing orders which were presum-
ably framed withcut any reference to powers the
exercise of which might be necessitated by an emet-
gency like the one with which the country is at present
faced.  Again, it may be a question whether a power
conferred tor instance on 2 minister by delegation
under s, 2 (3) of the Defence of India Act, could be
validly sub-delegated by him by standing orders.
case\Y}f may observe in dealing with this part of’ }t]hi

at Khundlar J. says in his judgment thd

- Tule 26 is a rule ypder paragraph (x) of sub-s.

OFf . 2 [of the Defence of India Act] and the
ec(iieraI Court has so held, and that it is not a rule
?hnater Sub:s_ (1) of 5. 2. He then goes on to observe
av .]S. 2 (3_) of the Defence of India Act cannot be
atled of in the case of rule 26 because it conte™;

1 .
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imposed by rules framed under sub-s. (1) of s. 2 and 1943
not under sub-s.(®} of s. 2. These observations of  King
the learned Judge are with due respect based upon - Zwmperor
a misreading of the judgment of this Court in i
Keshav Talpade's case. It would not be correct to  Banerjee.
say that s. 2 of the Defence of India Act confers zZepruia
two kinds of rule-making powers, one under the first Ehand.
sub-section and the other under the second sub-

section, The rule-making power 1is conferred

under the first sub-section and all that the second
sub-section does is to set out the conditions

under’ which rules in respect of the particular
subject-matters enumerated in its paragraphs

may be made in the exercise of powers confer-

red under the first sub-section. Any other view

would lead to the anomaly that on the subjects
enumerated ih the paragraphs of sub-s. (2) there

might be two sets of rules, one conferring uncondi-

tional and unlimited powers by virtue of being

framed under sub-s. (1) and the other being subject

to restrictions and limitations in conformity with
conditions and restrictions prescribed by sub-s.(2), a

state of affairs the contemplation of which could not
* possibly be attributed to the Legislature. The
result is that in our opinion, in the absence of a
delegation made under s. 2 (5) of the Defence of

India Act, the authority to be satisfied under rule

26 must be the Governor. The Advocate-General

of Bengal stated that so far 'as these cases . were
concerned Government did not rely on any delega-

tion under s. 2 (5) of the Act.

It was next contended: on behalf of the Crown
that the subject of preventive detention was one
falling within the field of ministerial responsibility
and that cases of preventive detention must be held
‘to have been determined by the Governor on the
advice of the appropriate minister, Assuming for
a moment that that was so, even then the action

- must be the action of the Governor. In such case,
the Governor would be satisfied with regard to the
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matters specified in rule 26 on the advice of his
minister. It would not be for the Court o |,
challenge raised to that 'effect to ipquire INto the
reasonableness or otherwise of the minister's advice
nor into the questioan what advice the minigte
tendered or indeed whether he tendered any adyice
at all. The question as to which of the Governory
various capacities or spheres of activity was attract.
ed in these cases is really not relevant to the purpose
in hand. The rule requires that before making an
order of detention the Governor should be satisfied
on certain matters. Whether he is satisfied ap
advice tendered to him, or on a personal considera-
tion of the material submitted to him, is, so far as
the Courts are concerned, immaterial.

We have, however, great difficulty in accepting
the proposition urged before us that the subject of
preventive detention in cases like the present must
be held as a matter of law to fall within the
field of ministerial responsibility. That in respect
of certain matters the Governor must act in his
discretionand that in respect of certain other matters
he must exercise his individual judgment is specifi-
cally provided by the Constitution Act. There is
no matter with regard to which the Constitution Act’
lays down that it must necessarily be determined by
the Governor according to the advice of his ministers:
The field of ministerial responsibility - is not define
In any positive manner in the Act, butis adumbrated
In a residuary sort of manner, that is to say, it
comprises matters with respect to which the
Governor is not required to act in his discretion a7
does not choose to exercise his individual judgment'

be question whether any matter falls within ¢

zgfgeirefcf thg special responsibilities of the _G'O":r:‘

Once he dégl ; detem.]mefi by_th_e-Governo_r h“n:tter

fals within the seope oy 5 CBInion & certain Bl
Iesponsibilitiez scope of any one or more of his Spwil
fespect to it S,ento_ soagt oy law has any S?yn

-lays down (1 fc lon 50 (3) of the Constitutton *
ALt any question arises whether 7
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matter is or is not a matter as respects which the
Governor is by or under the Act required to act in
his discretion or to exercise his individual judgment,
the decision of the Governor in his discretion shall
be final, and the validity of anything done by the
Governor shall not be called in question on the
ground that he ought or ought not to~have acted in
his discretion, or ought or ought not to have exercised

his individual judgment. Nor can any argument be-

founded upon any obligation or duty that may "be
laid upon the Governor by his Instrument of Instruc-
.tions, inasmuch as the validity of anything done by

the Governor cannot be called in question on the
ground that it was done otherwise than in accordance.

with any Instrument of Instructions issued to him

[s.53(2)].

The field of ministerial responsibility therefore
‘would, with respect to any particular matter, be
as wide or as narrow as the Governor might
choose to make it, and of no matter can it ‘be
predicated as a proposition of law that its deter-
mination must depend upon the advice of a
Minister as it necessarily falls within the field of
ministerial responsibility, inasmuch as the Govarnor

might at any time, with respect to any matter, decide-

that having regard to the circumstances of the
case it falls within the scope of one or more of
his special responsibilities. The question, if it
properly arises at all in any particular case,
must be determined as a question of fact and
practice. In the cases before us, 1t appears
to have been assumed on all hands before the
High Court that the subject was one of the
special responsibilities of “the Gevernor to  be
determined by him in the exercise of his indi-

vidual judgment. This was pot challenged in

the grounds of appeal filed in this Court, though
counsel for the Bengal Government decided to urge
before us that the matter fell within the field of
ministerial responsibility. The _material on record
does not bear out his contention. There are indi-
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s in the affidavit ‘of Mr. Porter ‘(Addition;

cation

. Home Secretary to the Bengal Government) that y

action taken in some of these cases was not in aceoy
ance with the advice of the minister.  This ghq
that this subject has been treated in the Provip
of Bengal as falling within the special responsibili;
of the Governor.. In the answers given by the Hom,
Minister with reference to these cases on the floor o
the Bengal Legislative Assembly on bebalf of thy

~ Government, it is specifically stated that these matter

were treated as the special responsibility of the
Governor, It must also be remembered that though
cases of only nine persons have come ap before us,
the powers conferred by rule 26 have in the Province
of Bengal been exercised in respect of thousands of
His Majesty's subjects and it would be difficult to
hold that the matter did not fall within the special
responsibility of the Governor as set out in paragraph
(a) of sub-s. (1) of s. 52 of the Coustitution Act.

* Towards the close of the argument, it was con
tended on behalf of the Bengal Government that
\yhat actually happened in respect of cases of deten-
tion in the Province of Bengal was that if the Home
Minister agreed that the order of arrest under rule
129 of the Defence of India Rules should be convert

l.ed into an order of detention under rule 26, the
matter was treated as talling within the ﬁeld e

ministerial responsibility ; but if the Ministef dis-
agreed, the matter became one for the special respon”
sibility of the Governor. 1In other words, it was SU€°
gested that the question whether a particular ma“.eg
did or did not fall within the scope of the SPE
responsibilities of the Governor was settied not
E"th reference to the nature of the particular,mattﬁ;
’lflit upon the nature and effect of the advice that t
if t”hlstEV concerned had tendered in respect © th
e Governor found himself in agreement i

5 ' ’
Oﬁzho??g}c?)he was content to treat the matger\vi?h
on I mlSterial res i teer . " A a reetd v

it, he made it 3 ponsibility ; if he disag ihility-

atter of his special respons!
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‘In support of this suggestion our attention was

invited to the following statement of the Home.

Minister in the Bengal Assembly :—

“Ordinarily when a man is arrested under rule

" 129, the case must come up to me at some stage.
Now, if I agree that the order under rule 129 should
be converted into one under section (sic) 26, no
difficulty arises.. But in some cases I am of opinion

the detention is not justified and in those cases it -

becomes Governor’s responsibility.”

- We are unable to read this statement as mean-
ing that the question became the Governor's respon-
sibility only when the Minister was of the opinion
that the detention was not justified. The Home
Minister had already stated earlier :—

- “As regards members of the Legisiature, we
have laid it down that they should as a matter of
course be brought-tc the notice of the Government
before they are detained under rule 26. In some
cases the order of arrest under section (sic) 129 has
been converted into detention under rule 26 under
my orders. In some cases I have not approved
but as is well known the matler is one which is the
Governor’s special vesponsibility.”

In the light of this statement, the later statement .

made by the Minister, which is relied upon by
counsel and has been set out above, could only

mean that the subject of detention was treated by
the Governor as a matter of his special responsibility.

When the Governor found that the Minister’s advice
was in favour of detention, he accepted that advice
‘but when he found that the Minister's advice was
against detention, he overruled the Minis@er as he
‘was entitled to do in the exercise of his individual
judgment. These statements taken together cannot
mean that the question became the Governor's
responsibility only when and because he disagreed
with the advice tendered by the Minister. In any
case we would be reluctant to attribute such an
attitude to the Governor.

\

1543

King

“BEmperor

v.
Sibnath
Banerjee..

Zafrulla
Khan J.




1943

King
BEmperor

Y.
Sitnath

Banerjee.

Zafrulla
Ehan J.

32 FEDERAL COURT REPORTS. [1944]

It now becomes necessary to examine the material
on record for the purpose of determining whether the
requirements of rule 26 have been complied with in
respect of the orders of detention that have been
relied upon by the Crown as an answer to the appli-
cations for the issue of writs of habeas covpus in
these cases. We have already made reference to the
contention that the presumption set out in illustration
(e) to s. 114 of the Evidence Act, viz., that official
acts have been regularly performed, attaches to these
orders. Before any such presumption can arise, it must

" be shown that the orders are on the face of them

regular and conform to the provisiohs of the rule
under which they purport to have been made. We
have set out earlier the relevant portion of the orders
of detention which is the same in each case. This
reads as if all that the authority making the order was
satisfied about was that the person concerned in each

" case should be detained and it was not certain  as to

the reason for detaining him, Z.e., whether that person
was to be prevented from acting prejudicially to the
defence of British India, o7 acting prejudicially to
the public safety, o» acting prejudicially to the
maintenance of public order, ov acting prejudicially to
the efficient prosecution of the war. We were told that
the order is a cyclostyled form in which the name
and particulars of the person to be detained are filled
in as need arises. It is possible that the ministerial
officer responsible for the drawing up of the order.
merely copied into this part the relevant portion of
the language of the rule itself, and failed to notice

“that though the word “or” before the words “efficient

prosecution of the war” was perfectly in order in the
rule, it was out of place in the orders of detention.
It was suggested that some sort of reasonable mean-
ing could still be read into this part of the orders of
detention, but we see no reason to adopf a meaning

different from that which would prima facie attach
to the language used. '

' fAs,ssuming, however, that the orders are regular
in form and are open to no objection on the face of
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'them, there is so much material on the record show-
ing that the requirements of rule 26 were grossly vio-

lated in the making of the orders that it would not be -

safe to make any presumption regarding their validity.
This material is contained in the affidavits filed on
behalf of the respondents-and the counter-affidavit
sworn to by Mr. Porter, Additional Home Secretary
to the Bengal Government. Objection was taken on
behalf of the Crown to the admissibility in evidence
of the answers given by the Home Minister, Bengal,
in the Bengal Legislative Assembly to questions. put
~to him regarding detention under rule 26. These
answers are contained in Annexure ‘A’ to the affidavit
sworn to by Mr. Nalinakshya Sanyal. - Before the
High Court formal proof of the proceedings of the
Legislative Assembly was waived by the Crown.

We are unable to sustain the objection raised regard- -

ing the admissibility of these answers. It is not
disputed that the answers were given by the Home
Minister in the Legislative Assembly in his capa-
city and in the discharge of his duties as such

Minister. He was the person to whom the duty.

of answering questions on the subject had been
. allocated by the Governor under the Rules of
Business. The answers relate to matters which were
put in issue before the High Court. In our opinion
‘they were admissible under sections 17, 18 and 20 of
the Evidence Act.

These answers read with Mr. Porter’s affidavit dis-
close a state of affairs in respect of the exercise by
the Bengal Government of its powers under rule 26,
which can only be described as lamentable. The
largest number of cases of detention in the Province
of Bengal appear to have arisen in connexion with
the disturbances of August and September of last
year. In these cases the procedure adopted appears
to have beén that the police sent up lists of persons
detained under rule 129 together with a recom-
mendation that these persons should be detained
. under rule 26. There upon orders for detention
under rule 26 were issued forthwith as a matter of
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routine, and on receipt of further and detaijled
material from the police, each case was submitted to

. the Minister concerned who was then expected to

scrutinize such material fo see whether there was any
reason why the detention should not be continued,
If he discovered such reason he presumably made a
recommendation for release which was sent up to
the Governor, as the matter was one of his special
responsibility. In case nothing further was heard

from the Minister after submission of the cases to '

him, nothing was done, and the detention continued.

“ We may draw attention in this connexion to
the following statements made by the Home Minis-
ter in the Bengal Legislative Assembly in answer to
questions on the subject :

*“ We have adopted the device of issuing orders
under Defence rule 26 pending scrutiny of the
information submitted to us, because this ensures to
those who are under detention the rather more
favourable concessions allowed to security prisoners,
the absence of which was in some cases made a

matter for protest or complaint by or on behalf of
those concerned. : :

All that I can say is this, that cases are put up
and as a matter of routine the order under section
(sic) 129 is converted into one under rule 26, unless

there are special reasons why a recommendation
should be made for their release.”

¢ -

“The arrest is forthwith reported to Government
for orders in accordance with the requirements of
the law and and to meet objections made by or on
:J};Ehalf of prisoners and to give them the benefit of
pe?zd'cogc?smm . enqued by security prisoners
Defe:aMb tée consideration of ihe cases orders under -
once. Cﬁ;terlncllha rule 26 (1) (b) ‘ordinarily issue at
officer, togeiher - cOMTendation of the police

» together with the materials furnished in

ndation are carefully consi-

e :
red by Government and the orders of detention
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issued. are reviewed and cancelled or ' confirmed
according to the nature of the information. against
the individual concerned. ”

In answer to the question whether he was aware

that, as a result of the arrangement under which the -

pplicg were empowered to arrest anybody and detain
him ‘automatically beyond the statutory limits,
abuses were taking place, the Minister stated :

“ Tt is possible rather it is probable that these
things happen. I do not go so far as to say that
these things do not happen, in some cases
they may happen.”

He stated further :

“Sir, I refer to the general order under which
the cases of the members of the Legislature must
invariably be put up before me as privileged persons.
As regards other cases, I ask for lists of arrests and
if I find that there are certain gentlemen about whom
I personally hold this view that it is unlikely that
they might be guilty, the general order given is that
as quickly as possible the order under rule 129
should be converted into an order under rule 26 and
then all the cases should be brought up before me.”

There was apparently no limit of time within
which a “review ' of these cases was to be com-
pleted by the minister. In the case of Nanigopal

Mazumdar, for instance, the automatic order of

detention under rule 26 following upon arrest under
rule 129 and a recommendation by the police for
detention was issued on the 8th March, 1943. By
the 24th May, 1943 (the date on which Mr. Porter’s
affidavit was sworn) the detailed material upon
which the recommendation of the police had been
made, had not yet been received and the case had
not therefore been put up for “ review ", ’

Even with regard to the 1940 cases (Nos. XV
and XX) it does not appear from Mr. Porter's afid-
avit that they were at any stage considered by the
Governor. In Birendra Ganguli’s case (No. XIX),
the arrest under rule 129 took place on 16th August
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“and the order under rule 26 was made on 14t §
ep.

tember by Mr. Porter, in anticipation of the ,
the Home Minister, though the maximum p:?;eﬂéof
detention permitted. under rule 129 was not d? of
run out till the 15th October and the Millisterl: ;o

s

actually able to dispose of the case on the 1y,

September. There was thus no urgency of
kind and no reason has been disclosed by, Mr. Po?tny
why he thought it necessary to pass the order g;

~ detention himself. In the case of Niharendu Duy

Majumdar, (No. XVIII) the only inference that cay-
be drawn from Mr. Porter’'s affidavit is that the cage
was never put up even before the Home Ministerin
spite of the latter’'s express instruction that
cases of Members of the Legislative Assembly must-
be put up before him. As Mr. Porter occasionaly
took it upon himself to direct the issue of orders of
detention, and there was not even a suggestion

‘before the High Court or before us that any of the

cases with which we are now concerned was putup

~ before the Governor, it is plain that this case was

finally disposed of by Mr. Porter himself.

befgt W}?S_suggested on behalf of the Crown that
re the issue of orders of detention under rule 26,

At least Mr. Porter satisfied himself that it W

ggic(;easé?t;y t(I) issue the orders: (see para. 12 ofD®
indaiiy). hn at least three cases, Mr. Porter has
ated a:-c Zconmdf.:red the materials before hm;
and difec(zrdance :wzt/z the geneval ovder of 'G()Wm-
et dir ed the issue of an order of detentiol
t5¢ cases, the matter was later Subr?flt]tlir
maters )
Orfteerrzcélo lﬁ»m the police. 1t is obvious & .
materta not possibly have considered the f 0
an order ucz he calls it, before directing the lssued)'
Pointed oyt by rule 26, ' In the third case, a5 3
awaited ¢ Y us, even the fuller material W4
i the date of Mr. Porter’s affidavit

Ap ; : al 2
Mr. po, Consideration of the available mateflttddi?i

. Porter p
e v . 1
not amoyp te(i)fore the issue of a detenton Otrtfei? 0

3 rio
compliance, either in the Jet



F.C.R. - FEDERAL COURT REPORTS. 37

the :§pirit, with the_ provisions of rule 26. According
to his own " affidavit ‘Mr: Porter ‘was acting on the

basis that the final ordér in each case had to be

passed by the Governor or the Minister. Between
a person dealing with, a matter on the footing that
the responsibility. for the .final decision has been
laid upon his shoulders and one dealing with it on
the assumption that he is dealing with it only pro-
visionally 'till thé' matter can be considered on fuller
- material ‘Dy -some: higher duthority, theie must
be a wide difference both in fact and in law. o
We cannot condemn the procedure adopted in
these cases too strongly. It would be difficult to
conceive of a more callous disregard of the provi-
sions of the Jaw and of the liberty of the subject. -
.+ The following observations occur in. this. Court’s
judgment in Keshav Talpade’s case : :

“We confess that an- order in the terms of that
under which the appellant-in. the present case has
been detained fills us with uneasiness. It récites
that the Government of Bombay “is satisfied that,
with a view to preventing the said Keshav Talpade
from acting in a manner prejudicial to the defence
of British India, the public safety, the maintenance
of public order and the efficient prosecution of the
war’, it is necessary to make an order of detent.ion
against him. This reads like a mere mechanical
recital of the language of.rule 26, We do not
know the evidence which persuaded the Govern-
ment of Bombay that it was necessary to prevent
the appellant fiom acting in a manner prejudicial to
the defence of British India, the public safety, the
maintenance of public order and the efficient pro-
secution of the war; but we may be forgiven for
wondering whether a person who is described as an
authorized petition writer on the Insolvency Side of
the [3ombay High Court was really as dangerous a
character as the recital of all these four grounds in

the order of detention suggests. - The order does

nothing to remove the apprehension we have already

expressed that in many cases the persons in whom
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 this great power is vested may have had no opportu-

case which comes before them”.

We regret to have to observe that the apprehen-
sions there.expressed have on the material that has
been brought on the record of the cases now before
us turned out to be justified.

In view of what we have just observed, it was not
necessary for us to examine each individual case to
see’ whether the order of detention was open to
objection. We have however, as a matter of fact con-
sidered each case and have come to the conclusion
that every one of these orders is bad in law as in no
case does it appear that the matter was considered

nity of applying their minds to the facts of every

. by the Governor at any stage, much less that at

the time the order was made he was satisfied with
regard to any of the matters set out in the order of
detention. ' ,

It was observed by Mitter J. that the position

- taken up by the learned Advocate-General before

the High Court was that the orders of detention
must be taken to be orders made by the Provincial
Government itself, though none of the cases (except
one) had been brought up before or considered by
the Governor himself. = Sen J. also records: “The
learned Advocate-General stated that except perhaps
in the case of Sasanka Sekhar Sanyal there was no
question of the Governor being personally satisfied
within the meaning of rule 26", We pointedly drew
the atte_ntion of the Advocate-General to these
observat:on_s and he again reaffirmed (i) that it
was not his case that the Governor himself had
considered the case of any of the eight persons with
whom we are now concerned, and (i) that he did
not rely on any delegation by the Governor under
s. 2 (5) of the Defence of India. Act. It is therefore
unnecessary for us at this Stage to consider the
natare and incidence of the burden o
kind of presumption to be made in the

circumstances
of the case, or even to consider whethe

r the evidence
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taken as a whole does not rebut the usual presump-
tion as to the regularity of official acts. We are

- accordingly of the opinion that all the eight appeals
should be dismissed,

-

- Cases Nos. IX, XI, X1II, XXV, XXVII, XXVIIJ,
XXX and XXXII of 1943.

i

~ ZArFRULLA KHAN J.—These are appeals against
orders passed by the High Courts .of Allahabad,
IL.ahore and Madras dismissing applicaticns made
to them under s. 491 of the Criminal Procedure Code
for the release of certain persons detained under
rule 26 of the Defence of India Rules. ‘The circum-
stances in which these applications were made were
.similar to those in which applications were made in
the Bengal cases which we have just disposed of.
As most of the contentions raised wefe common to
the two sets of cases, we heard them together, The
detenus concerned in Cases Nos. IX and XII (from
Allahabad) have been released during the pendency
of these appeals ; it is therefore not necessary to deal
“with them, . -

In this batch of cases no question as to the.order
of detention not conforming to the requirements of
rule 26 was raised; the discussion in our judgment in
the Bengal cases of what has been referred to as
Question X has no bearing on this batch. The con-
clusion reached in that judgment as to the v’ahdlty
and operativeness of s. 3 of Ordgnaqce XIV of
1943 is sufficient to warrant the dismissal off these
appeals. In Cases Nos. XI, XXV, XXVI1I, Xz\VI]‘:I,
. XXX and XXXII the appeals are accordingly
dismissed.

Spens C. J. —I have ‘had the opportunity of
readi considering the ju _
biflgi;gb?:%er ZafruHagKhan on behalf of himself and
my brother Varadachariar. W1tl7 their ]Ljdgment as
to the validity of Clause 3 of Ordinance X1V I am 1r;
complete agreement. | further agree that 1n v1_ewfo_
our decision on Clause 3, there is no necessity fot

%

dgment just delivered -
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1943 the disposal of the cases before us to ’corr_1e to a
King decision on the validity of Clause 2 of the Ordinance.
Emperor  Qn that part of the case I have nothing further to
sibnon 2dd. - -

Banerjee. On the sl;ecial points which have been raised by
Spens . evidence in the Bengal cases, I take a somewhat
G-J. " Qdifferent view to that taken by my brothers in regard

to all the cases and in four I differ in my conclusion
from that at which my brothers have arrived. 1
must therefore explain my reasons.

‘Rule 26 of the Defence of India Rules is in the .
following terms so far as material :-- ‘ -

* The Provincial Government, if it is satisfied with
respect to any particular person that with a view to
preventing him from acting in any manner -prejudi- -

“cial to the defence of British India, the public safety,
the maintenance of public order, His Majesty’s rela-
tions with foreign powers or Indian States, the main-
tenance of peaceful conditions in tribal areas, or the
efficient prosecution of. the war it is necessary so to

- do, may make an order...directing that he be
detained.”

The rule requires in. my judgment that, before
any order can validly be made in any case, the parti-
cular case shall be considered by someone duly.
authorized on behalf of the Provincial Government to
pass an order. for detention and that that person shall
be satisfied that it is necessary that the person con-
cerned should be detained for one or other or more

- of the reasons specified in the rule, ,

In each case the order for detention is duly -
authe{atlcated on behalf of the Provincial Govern-
ment in accordance with the provisions of s. 50 (2)

of the Constitution Act. E :
: . ach orde
recital to the following effect: r contains a

~ “And whereas the Governor is satisfied that, with
a view to preventing the said person from acting in
any manner prejudicial to the defence of British
India, the public safety, the maintenance of public

‘- K
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order, or the efficient prosecution of the war, it is

necessary to make the following orders to continue
his detention;”. :

It has been suggested that (1) ‘the form of the

" recital indicates by use- of the word “or” that no

'rEga'rd' to the recital containe

‘that s. 59 (2) of the Constitation

final consideration has been given to each case and

that all that the investigating authority has done has -

been to form. a rough conclusion that the case may
come within one or other of the reasons quoted and.
that (2) the use of a cyclostyled form of order indi-
cates a like lack of careful consideration, and that
therefore the order is not good ex facie. 1 do not
accept these arguments. In my judgment the form

of recital is one which a layman might reasonably,

use when he was satisfied that the case must come
within one or other of the specified categories with-
out being prepared to pledge himself with legal exact-
itude to any particular one or more of the  categories.
Nor do I think that the cyclostyling of the forms,
having regard to the circumstances in which many of

" these orders may have been made, is sufficient to

raise serious doubts as to the validity of the orders.
I do not think therefore that the form of the order
discloses anything irregular on these grounds on its
face. :

The detenus fufther claim () that there s
admissible evidence to establish that not qnly is
that recital incorrect in each case but that In fact
there was not, as required by the rule, any pro;t:);la:
consideration by, or any proper sa“SfaCtlgnf on th;
part of, any properly apthonzed person betore e
orders for detention were made, and (b) that 133(:01-
ingly such orders were and must remain inva 1h. :
ion which arises is whether aving
The first questio 4 in these orders, which
-on the face Of them appear to be Valld]yf mhade;e::t;tésl
permissible for the truth.anéi aciuraICtY\fastsi ogested
. . . s ourt. X
to be inquired into by thi Act made it iTmpos-

sible for any such inquiry to take place.. In my

judgment however, s. 59 (2).prqhibits a duly authenti-

»
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cated order being called in question on one
ground only, namely, that it is not an order or
instrument made or executed by the Governor.
It is .quite a different thing to question the
accuracy of a recital contained in- a duly’
authenticated order, particularly — where that
recital purports to state as 2 fact- "the carrying
out of what I regard as a condition necessary to the
valid making of that order. In the normal case the
existence of such a recital in a duly authenticated
order will, in the absence of any evidence as to its

* inaccuracy, be accepted by a Court as establishing
_that the necessary condition was fulfilled. The

presence of the recital in the order will place a
difficult burden on the detenu to produce admissible
evidence sufficient to establish even a prima facie
case that the recital is not accurate. If however
in any case a detenu can produce admissible -
evidence to that effect, in my judgment the mere
existence of the recital in the order cannot prevent
the Court considering such evidence and, if it thinks
fit, coming to a conclusion that the recital is inac-
curate, If authority is required for the views stated
gbove, it can in my judgment be found in the
speeches of their Lordships in the Liversidge
case (*) and the Greene case (%), ' ©

_In this case the detenus have in fact. produced
evidence which for the reasons explained in the

- preceding judgment of my brothers is admissible and

which establishes from the report of answers and
statements made by the Chief Minister in the Bengal
Legislative Assemblyin February and March 1943

that on the 1st of October, 1942, orders were given,
to those by whom cases of persons detained under.
rule 129 were being considered that if the: Police

- recommended deténtion under rule 26 of any such .

persons, detention orders under rule 26 should be

made asa matter of routine without any further

Proper inguiry by or satisfaction on the part of any

person at that stage that the cases really came
(1) [1942) A.G.206.  (2) [1047) 4. C. 284
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within the provisions of rule 26. In answer to the
evidence put in by the detenus the Government of
Bengal put in an affidavit deposed to by the Addi-
tional Secretary, Home Department. This affidavit
confirms the giving of the order by the Home
Minister as to the routine dealing with these cases
above referred to, though it also suggests that
despite the routine order some inquiry beyond that
required by ‘the routine order was made by the
Additional Secretary. Further, the evidence indicates
that the order may have been given in the interests
of the detenus as it is suggested that persons
.detained under rule 26 may have some privileges in
jail, as compared with persons detained under rule
129. This cannot of course justify the course of
procedure adopted. It was wholly wrong to direct
that orders should go as a matter of course on Police
‘recommendation and that the real consideration
should follow the making of the order. It is impossi-
ble in my judgment for the Court to be satisfled

that after such a general order was given, there was,

- before the orders for detention were made, any full
or proper inquiry by any ome or any proper satisfac-
- tion on the part of any oné that each case was one
where it was necessary to make an order }‘or detgn-
tion under rule 26 without that person’s mind having
been influenced by the improper routine order. The
facts disclosed in these cases appear to me to bring
them within the exceptional class of cases re:ferred
to by Lord Wright in the Liversidge case()éi I.n
my judgment therefore none of the orders mg e 13
these cases, where persons had been arreste ' anf
were being held under rule 129 after the lst o
October, 1942, can be upheld as valid.

There are however three cases where the orders

for detention were madé before the st of Octo\ber,
1942. These consist of (1) Case No. XV, (%\3 (,;s\?
No. XIX, and (3) Case No. XX. In Case No. KV
the order for detention was made as lopg‘{agho asrder
24th of October, 1940, in Case No. XIX the o

(1) [1942] A C. 206 at p. 261.
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1943 for detention was made on the 14th of September
img 1942, and in Case No, XX the order for detention
Ewperor  was made also as long ago as the 28th of October,
sits 1040, The position as regards these cases is as
. Banerjee.  follows, An application was made in each case
“spems  under s. 401 of the Criminal Procedure Code solely
LC. on the ground that by reason of the judgment of
- this Court in the Talpade case the detention was
unlawful. Each application was verified in the first
‘. instance solely by a formal affidavit. At a later
" date the detenu in Case No. XV was given leave to
put in and did pet in an afiidavit himself. This
affidavit suggests nothing more than that his arrest
and detention had not been made in good faith, an
allegation quite insufficient by itself, unless supported

by facts, to raise a prima facte case against the
validity of the order for his detention, No such

facts were alleged by him. In Case No. XXI how-

ever an affidavit by Dr. Nalinakshya Sanyal was
permitted to be put in and in the Court below it was

" taken to be assumed that a similar affidavit was put

in in each of the other cases then before the Court.

The detenus in Cases Nos, XV, XIX and XX are
entitled to the benefit of this evidence. It is there- -

fore to the evidence of Dr. Sanyal, its annexure
containing the report of the answers and statement

of the Chief Minister in the Bengal Legislative

- Assembly, and the answering affidavit of Mr. Porter

to which we must look for any evidence on behalf of
these three detenus 'raising a prima facie case that -

these orders made prior to the 1st of October, 1942,
;vere: invalid. In these three cases the position in
a7 et s fllows, T plcain

The Crown justiﬁers:latl'xe 5c,lOr on behalf of 3 detenu.
original order of det oy ention by putting n the
the satisfaction of therm(grl wih the recital of
X1V of 1943, If 1h Oed' overnor and Ordinance
is held valid, the onus Lo gy Cause 3 thereof
on to the dete’nut’:a b then entirely shifted
O establish at least a prima facie
:::Zse th'at_the order of detention -in his particualar
se was invalid on grounds other than those derived
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from the decision in the Talpade case. If- is not

sufficient merely to allege that the detention is " *

not in good faith or bona fide or anything of that
sort. Facts have got to be alleged by the detenu suffi-
cient to persuade the Court that, although the order
ex facie indicates that everything that should have
been done has been properiy done, it is entitled or it
is proper for-the Court, to call upon thé Crown
further to justify what is expressed to have been
done in the order : [vide Lord Maugham_ in the
Liversidge case (*) and Lord Wright's observations
in the Greene_case (¥]. The detenu must accept
the position that the presumption ommnia esse rite
acta applies to the order and that once the ordef is
proved or admitted, the Court should prima facie,
until the contrary is proved, assume it to have been
properly made. " The burden of proof is clearly on
the detenu, and it is for this Court. to determine in
these three cases whether that burden has been
discharged.

I have read carefully through the extracts from the
~ proceedings of the Bengal Legislative Assembly refer-
red to by Dr. Sanyal. I am unable to find anything
“in those extracts which goes to prove that these
three particular orders, all made before, and too long
before, October 1lst, 1942, were improperly made,
save only a general statement by the Home Minister
that cases may have occurred where persons arrested
under rule 129 have been detained although no order
has been passed. Even if such a statement were
sufficient prima facie to discharge the requisite

burden of proof, which I doubt, any suggestion that

anything of that sort occurred in any of_ thgs;eﬁéhre_i
. cases is dispelled at once by the answering alidavi
of the 'Additional Secretary. Further, there xshno-
thvi“ng in the evidence of Mr. Porter relz}txng to td ese
three cases which indicates that anything was bone
which could not in my judgment 'prqperly have ee?
authorized to be done by the Provincial Government.

‘ o . . 299,
(1) [1942]A.0. 206 ot . 234 (2) [1942] A.C. gsz,at?
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1948 The materiale in each case were examined by
iy - Mr. Porter and the Home Minister consulted. In
. Buperor . Case No, XV and Case No. XX the order was not
siman - made until the instructions of the Home Minister
Banerjee. . had been received. In Case No. XIX after Mr.
" “spens  Porter's examination of the case he put the matter
.C.J._  before the Home Minister, but as the peried for
which detention under rule 129 was about to expire
or had just expired before he actually received the
Home Minister’s instructions he himself made the

. order. The deduction which the Court should, I
- think, draw from this evidence is that whilst the
normal procedure was for the Additional Secretary
to examine the cases, make his recommendations to
the Home Minister and act on the latter’s instruc-

- tions Mr. Porter would be justified in an emergency
in making the order himself-and reporting the matter
to the Home Minister. Such a procedure might in
my judgment both in fact and in law have been’
validly authorized by the Provincial' Government,
In the absence of proof that the procedure disclosed
in these cases in Mr. Porter's affidavit either was
not in fact or could not in law be properly author-
ized by the Provincial Government, in my judg-
B ment the presumption that everything was properly
done should be held_by this Court to prevail. There

1s no evidence that in fact what was done was not
authorized. T have considered whether in law there

is anything to prevent the duty of dealing with these

gases being assigned to Mr. Porter, an Additional
e fnd st e, 210 1o o the Tome

an eme normally on his structions buat in
oT6eNCy o act himself. In-my judgment

~there is nothing in law which Id gmen
procedure being author! woy'd prevent this

g authorized by the Provincial Gov-

ernment.  If, therefore, the Court ought to act upon

the pres i i iffic
way.p umption, there is no legal difficulty in the

It is true that neithé
the statements and
set out what in f

r Mr. Porter’s afﬁdé\}it nor
answers of the Home Minister
act was th¢ prescribed procedure
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for dealing with these cases, or indicate the rules of
business or other authority under which such pro-

cedure could be properly prescribed. The result

was that the Advocate-General for Bengal took such
facts as appeared from the evidence and attempted
to establ}sh affirmatively from these facts and cer-
tain sections of the Constitution Act and rules of
 business of the Provincial Government that the
procedure adopted was in fact duly authorized. If
the burden of establishing this affirmative case had
been on the Advocate-General, I should have felt
difficulty in finding that he had discharged it in the
absence of clear evidence of what was the procedure
prescribed and of the authority by whom and the
manner in which it was prescribed. The Advocate-
General did however satisfy me by his argument
that what appears from the evidence to have been
done might legally have been prescribed by the Pro-
vincial -Government and in my judgment that is
sufficient to rebut any suggestion which arises, if
indeed any suggestion does arise, from the evidence
on which these detenus are entitled to rely as sug-
gesting the inaccuracy of the recitals in the orders
for detention, o

At one time I .was inclined to agree with my
- brothers that, having regard to the provisions In s. 2
(5) of the Defence of India Act, there onght to have
been an express delegation to some officer }lnder that
section to deal with these cases. I am satisfied how-
ever that that is not necessary and that that clause
only requires a delegation where matters cannot Ee
dealt with by the Provincial Govqrnn_)ent in the
manner in which it normally deals with its executive
business. '

I have come to the conclusion that the Copstxt}t:-_
tion Act on its true construction does authorize the

Provincial -Government to deal with the exet(:)t;ttlgz
business arising out of the administration

: ; epting
Defence of India Act and. its rules, not exc
rule 26, in accordance with rules of busmeis mafge
under s. 59 (3) and the powers’conferred y s. 49,
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and that those powers are not contrdlled \'a_nd super-
seded (to use an- expression very familiar in this
casé) but are supplemented by the express power of
delegation, contained ins. 2 (5) of . the "Defénce of
India Act, to any officer or “authority not being an’
officer or authority subordinate ‘to the'Central Gov-'
ernment, “This power of delegation "so ‘conferred
goes further as regards the selection of the person or’
adthority to execute the powers or duties on’behalf
of the Provincial Government than any powers ex-
pressly or impliedly -available 'under the powers of
the' Constitution Act to a Provincial Government for’
carrying out ifs executive duties. This power of
delegation appears to me to be a most useful sup-
plementary power to deal with difficult or distant
administrative problems which would' strain the’
ordinary machinery of Provincial = Government.
Moreover, if this express power was intended ' to

- supersede or ‘modify the powers contained in the

Constitution Act. for' the carrying'on of the execu-’

- tive business of the Province, I should have expected

the “provisions of the ‘Defence of-India- Act to have
made that position clear ‘beyond” doubt and to have
found sub-clause (5) of s.” 2 introduced by some
words ‘such 4s f"“ﬂnthi'thstand‘i‘ng.,anything in. the
Government of India Act, 1935 to - indicate that if
any -of the new. duties and powers were to be as-
signed to officers of the . Provincial Government,
such assignation was not ‘in any case to be effected:
under the normal powers of the Government of India:
Act 'but must be effected'by some delegation under
sub-clause (5) of . 2 Tt follows that T accept the
argumerit of the Advocate-Genera) that suchimatters -
as those to be dealt with under rule 26 could be
dealthz,th I accordance: with rules of business made
(Xéio be made under 5. 58 (3) of the 'C‘bqs’tit‘ui‘.ion‘.
I am accordingly of : P |

tlhgee'-caSes the'appizﬁs Sho;}}cei:;s?]il:élgg; that in th.e‘sg '
. There remains Case' No YUTTT  reve o iy
case of 3' dggﬁs‘ﬁsg th(i)" XVIL This is the,

Ad not previously been
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arrested under rule 129 when the order for his deten- 1943
tion was made. His case also did not come within the g,
purview of the objectionable routine order, “Here Enperor
again the evidence upon which the detenu is entitled Sibnath
to rely (which includes Dr. Sanyal’s affidavit and the '-Baﬂegjee‘
.annexure thereto) does not appear to me to raise a “spens
- pvima facie case against the accuracy of the similar C.J. -
recital in the order for his detention. On the con.

trary in this case the deduction which I draw from

the whole evidence is that the-procedure adopted is
consistent with the literal accuracy of the recital,

namely, that the Governor satisfied himself per-

sonally before the order was mades What I have

said of the last three cases equally applies to this

case. Inmy judgment, therefore, the appeal in this

case should also be aliowed.

There are two points on which I desire to say
"something further: (1) It was suggested by the
Advocate-General of Bengal that the satisfaction
required by rule 26 was not a condition precedent to
the exercise of the power. I do not take this view.
I have already indicated that in my opinion itisa
condition to be fulfilled before an order can be valid-
ly made. This condition requires in my judgment
the exercise- of executive discretion and Qemands a
quasi-judicial consideration of the materials befo}:e
him by the person authorized to deal ‘,\,”th the
matter.- I use the phrase “quasi-judicial’ as .ng
doubt the person to be satisfied can allow his T}'.nh
to be influenced by materials and F:v:dence at w Kid
no one acting in a strictly judicial caPaCllt)Y ggﬁs_
lock. But in.my judgment the person to be those
fied has to direct his mind expressl)il ;g beffo)re
materials in the light of the terms of rule » repard
coming to a decision in each case. (2) Having s fgrom
to the view which I have taken of the‘?egjzfent to -
Bengal, it is not necessary 1o my }Jlu Provincial
determine who or what is meant by = the e s
Government” in rule 20. vVhat?VirthT%aeﬁnﬁion
given to that phrase, whether AppIYIng my view the
from the General Clauses Act or not, it My
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1943 procedure adopted in these cases c_oulgi have been
kg legally authorized under the Constitution Act b;
Emperr  pules of business made unde_r . '59(3) of that Act,
simatn  and, as 1 have -previously said, in my view that is

Banerjee.  gufficient to dispose of these cases, -

R my judgment these four appeals should be
o allowed, but in view of the judgment of my brothers
the appeals will be dismissed in the same manner as
the other Bengal appeals.

As regards the appeals other than the appeals
from Bengal, I of course agree with the judgment
of my brothers that those appeals also shall.be
dismissed. B

"Appeals dismissed.

- Agent for the appellant in Cases Nos. XIII to

XX1: B. Banerji. : : '
Agent for the réspondent in Cases Nos. XXVII,

XXVII, XXX and XXXH: Ganpat Rai.

Agent for the respondent in Cases Nos. IX, XI
and X11: Sumair Chand Jain Raizada.

Agent for the resbondent in Case No. XXV:
Tarachand Brijmohanial, - "

Agent for the respondents in Cases Nos. X1II to
XX1: P K. Bose.

‘Agent for the appellants in Cases Nos, 1X, XI,
Xl and XXV: Sy Narain Andléy

Agent for the appeliants
- and XXX Naunit Laj,

Agent for the Gover
K. Y Bhandarkay,

Agent for
Agent for

n Cases Nos.‘ XXVII‘
nor-General in Counéil:

the Province of Bofnbay: B. Baneryi.
the Province of Madras:  Ganpat Rai.
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THAKUR JAGANNATH BAKSH SINGH
V.
THE UNITED PROVINCES,

[Sir PATRICK SPENS C.J., Sir SRINIVASA VARADACHARIAR
—and SIR MUHAMMAD ZAFRULLA Kuay JJ]

Federal Court—Leave o appeal to His Majesty in Council—
" Practice—Grant of leave depends on the facts and circumstances
of each case. _ . _

The question of grant of leave to appeal to His Majeéf,}r;. in
Council must be dealt with on the facts and circumstances of
each cage and it is neither possible nor desirable to crystallize
the rules relating to the exercise of the Court's discretion in the
. matter,

Their Lordships granted leave as the case involved not only
a question as to the interpretation of the Constitution Aet but
broader ~questions relating to a controversy which
had long been agitated in the Courts in Indis, namely, the
nature and extent of the rights secured to Talugdars by the
Oudh Settlement and the. extent of the immunity thereby
secured to them from legislative interference, pecuniary interests
of very large value were also involved, and a very 'Iarge number
of people were vitally interested in the decision of these
~ questions,

Prabhatchandra Barua v. King Emperor (*) referred to.

~ AppLICATION for leave to appeal to His Majesty
in Council,

This was an application for leave to appeal ;0
His Majesty in Council under s. 208 (b) of the
rovernment of India Act, 1935, from the Judgme{nt
of the Federal Court dated the 22nd April, 1943, ,l?
Case No. XI of 1942, Thakur Jagannath Baksh
Singh v. The United Provinces. The 'apptécg;t
alleged that the question involved in the suit an.nce(;
APpeal, namely, the validity of the United Pfrow ices
Tenancy Act' (XVII of 1939) was of &%
!Mportance to a great mass of people of theprch.}ting
and involved a substantial question of law Fel‘ndiﬂ
to the interpretation of the Government ?on the
Act, 1935, “The applicant desired to appe .
ollowing grounds :—

(1) (1930) 1, L. R. 58 Cal. 430; 57 Ind. App. 228
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“{1) As it was admitted by counsel on behalf
of the Government and assumed by the Federal
Court that the provisions of the Act did cut down the
absolute rights granted to the Talugdars by ‘the
Sanads it should not have been held that the impugn-
ed legislation fell within entry™~ No. 21 of the
Provincial Legislative List, 2% any legislation in
order to be within that List should bhave recognized
as beyond the scope of any further legislation “the
rights already granted, and the Legislature could
only legislate keeping in view as fixed points what
had already been granted by the Sovereign power.

(2) 1t was the Talugdars’ contention that the
Provincial Legislature could only regulate or
legislate on the relations between landlord and tenant
in so far as they were open matters, capable of being
adjusted and under guise of  legislating on - the
relations between landlord and tenant the legislature
had no right to entrench apon what at the time were
the recognized rights of the Talugdars in the lands

‘covered by their Sanads.

(3) The provisions of s. 299'(2) are a sufficient

- indication of the limitations on the power of the

legislature and are not confined to the acquisition of
land for public purposes and it is not a sufficient

answer to the spirit of the section to point out that

the imnpugned Act was merely resulatin i

gf l.ax?dlc_:ord and tenant, asl,ml g,only git:;é‘zilargﬁ;
iminishing thereby the rights which the landlord

had hitherto exercised, for, in fact and in effect, it

was the confiscation of the rights of the Taluqéal‘s'

and th i :
such riegftr:ntmg of them. to others who had no

4 i Lo ,
the.{ ) Section 300 of the Constitution Act warrants

view that Parl; . L
tive acti liament did not intend the' execu-

'
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on are not authority for the extreme proposition that
in no case can the doctrine of derogating from one's

own grant be applied against the exercise of legis- .

lative action contrary to an executive grant,

(5) The British Parliament when granting legis-
lative powers to the different Legislatures in British
India may, as a matter of policy, have decided not
to make grants made hitherto subject to modifica-
tion or extinction by any of the legislatures, and this

is a very important question .that arose for decision -

and has not been given the full consideration that it
deserved. - :

(6) The Constitution Act by expressly reserv-
ing to the'Executive the power to derogate from a
Crown grant, must be taken to have excluded legis-
_ lative interference with it.

(7) The decision with regard to the effect of
the Crown Grants Act does not take into considera-
‘tion many of the arguments based on its provisions,
and in particular the argument that any legislation
contrary to its provisions would be ineffectual and
void, and the Federal Court has erred in holding

that nothing in the Crown Grants Act could limit the

power of a Legislature to pass such legislation as it
thought fit thereafter .if by that is meant that the
force and effect of a Crown grant could be nullified
by an Act of the Provincial Legislature. )

(8) The pith and substance of the impugréle]d
Act is the confiscation of rights granted Dy th€

Crown and it is only a colourable exerc.ise.O{ JI_l,JirsltS-
diction to invoke entry No. 21 of the Provincia
. decided in detail

" (9) The Federal Court has not e dira vires

certain specified sections impugne the

. . vered
and : tions that empov
1In particular those sec ts which accord-

Local Government to do certain ac ; n
Ing to s, 300 could only be done by th,e: Governor 1
.the exercise of his individual judgment .
. XL
1943, Nov. 1. Pyare Lal Banerjt ([iﬁ)ﬁgation
With him) for the applicant. This is nzclil There is
or leave to appeal to the Privy Counctt
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difterence between certifying a case as fit for appeal
and merely granting leave to appeal. There are no
conditions to be fulfilled before leave to appeal could
be granted. There are several cases where leave has
been granted under the Administx_'ation of Justice
Appeals Act, 1934, of the United Kingdom. When-
ever there is a gquestion of law, leave is granted.
The granting of leave is- more or less a formality.
There is no necessity to certify that the case is a

© fit one for appeal as in the case of appeals under

s. 205 of the Government of India Act.

[VARADACHARIAR J. There are important ques-
tions in this case other than the interpretation of

- the Constitution Act or the Rules.]

Attorney-General for Alberia v. Attorney-General
for Canada (*), a ruling which has an important:
bearing on this case, was not cited at all at the previous .
hearing. It was held in this case that curtailing.
rights of reversion to the Crown is ulfra vives even
though the legislature has power to legislate in res-
pect of succession. Altering succession is one thing

-and depriving Crown of the rights of reversion is a

different thing. _The Legislature has in .this case
confiscated the rights of Talugdars under the Sanads
in the guise of leglglating in relation to landlord and
tenant. The case is not covered by entry No, 21 of
;;lf Prohvmcxal Legislative List. The Indian Legis-
ure bas no power to take i
by Government Sanads, Ay rights onferred '
Dr. Narain Prasad Asth
_ a
Provinces ( Svi Navain Sah?g;

respondent, The .
in 1940. 1t has nofkﬁt came into force long ago,

, A-G. of the United

of law i ifficult questions:

Muttusw?;; ixgx:;l;;d: QSubmlzmcmyan C]/?eﬁz-ay V.

in the case w A € only relief claimed
E as that the Act was ultra piyes.
) (1998) A, 0, 4q5, vires.

(21 A1 R, 1941 P, 0. 69.
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comes under the
hat case, namely,
a large number of
e local difficylties,
_lmportance to the

VARADACHARIAR J. This casa
second category mentioned in ¢
‘cases which are likely to affect

" interests’. We- are aware of th
The question raised is of great
., province.

ZAFRULLA KHAN]. In the matter of leave it is
what we think on the whole case that counts,

SpeNs C. J.  Leave will be granted, Judgment

will be pronounced tomorrow.

Nov. 2. The judgment of the Court was deli- .

vered by SPENS C. J.. This is an application by
one of the Talugdars of Oudh for leave to appeal
to His Majesty in Council against the decision of
this Court, dated the 22nd of April, 1943, in what
may be-conveniently referred to as the- United
Provinces Tenancy Act litigation.- In 1939, the
United Provinces Legislature eriacted a comprehen-
sive law ( United Provinces Tenancy Act, 1939,
No. XVII of 1939) dealing with the rights of land-
holders and tenants in that Provincé. The Talug-
dars contended that several of the provisions of that
Act seriously curtailed their pre-existing rights under
sanads-issued to them at the time of th_e Qudh
" Settlement and one of them filed the suit .for— a
declaration that the Act or at least certain of
its provisions were ulfra vives, invalid and ;.nopega;
live, It was urged in support of this claim lt 2;
this legislation did not fall under eritry No. 2

“List 11 of the Seventh Schedule to the Constitution’

Act and that some of the impugned prows;oﬂszgge(g“;
OPposed to the spirit, if not the letter, of s e was
20d 300 (1) of the Constitution Act. Rehar:ic ctrine
350 placed on the broader ground that the hi(; own
At a grantor might not derogate from ‘and it
- 8rant applied even to limit legislative powerSmVisionS
Was lastly contended that in view of the pri hts ©
8. 3 of the Crown Grants Act, 1895, the d gbir the
the Talugdars must be held to be unaffecte tentions
Provisions of the Tenancy Act. These o7

o 19a3
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were overruled by the trial court as also by this
Court. Hence this application for leave to appeal
to His Majesty in Council.

Opposing the application, the Advocate-General
of the United Provinces maintained that the circum-
stances of the present case differed in no material
respect from some of the previous cases in which
this Court had declined to grant leave and he drew
our attention to the reasons given in some of those
cases. Those very judgments make it clear that the
question of grant of leave to appeal must be dealt with
on the facts and circumstances of each case and that

.it is neither possible nor desirable to crystallize the

rules relating to the exercise of the Court's discretion
in the matter. The present litigation involves not
only a question as to the interpretation of the
Constitution Act, but broader questions which bear
on a controversy which has long been agitated in
the courts in India, namely, the nature and extent
of the rights secured to Talugdars by the Oudh
Settlement and the extent of the immunity thereby
secured to them from legislative interference. The

- affidavit accompanying the present petition for leave

makes it clear that the decision in this case must
affect pecuniaty iriterests of very large value. The
number of people (Talugdars and tenants) vitally
interested in the decision of this question is undoubt-
edly very large and it is inevitable that this contro-
versy which has been acute in this country for some
years must arise again and again every time that the
legislatures in India attempt to deal with the fights-
of landholder and tenant in some of the Indian
Provinces. The judgment of the Lordships of the
]ud_xcx_al Committee in Prabhatchandra - Barua
v. King Emperor () has not touched upon the.
questions raised in the present litigation, All these
circumstances make this a case in which in our
Judgmt_ant leave should be granted. Leave is
accordingly granted, . Leave granted.
Agent for the applicant: B. Banevrji.
‘Agent for the respondent : Swinair Chand Jain.
(1) (1930) 57 Ind. App. 228; L. L. R. 58 Cal 430, ' ’
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KESHAV TALPADE v KING EMPEROR.

[Sr Patrick Spexs C.]., Sk SriNivasa VARADACHARIAR

and SIR MUHAMMAD ZAFRULLA KKHAN J7]

_ Federal Court—Practice— Appeal from order dismissing applica.
tion for writ of habeas corpus—Applicant released by Government
before hearing of Appeal_Procedure—.Propriety of pronouncing
opinion on the merits—Criminal Procedure Cade, 1898, s. 491,

... Where an application  for a .writ of habeas corpus under
8. 491 of the Criminal Procedure Code was dismissed by the

- High Court and the applicant preferred an appeal to the Federal

Court from the judgment of the High Court, but the applicant
was released by the Government before the appeal came on for
hearing : Held, that all- that the Court could do at this stage
was to dismiss the appeal on the ground that no order on the
application could be made and that the Court would not pro-
nounce an opinion on the correctness of tho judgment of the
High Court.

APPEAL from the High Court at Bombay.

This was an appeal from an order of the Bombay
High Court dated July 2, 1943, in Criminal Appli-
cation No. 86 of 1943. The facts are stated in

“the argument of counsel for the appellant.

1943. Nov. 1. G. M. Joshi (D. P. Dhupkar

“with him) for the appellant. The appellant was

arrested on the 24th August, 1942, under r. 129 of
the Defence of India Rules and detained under r. 26

~of the said Rules. He filed an application in the

‘nature of a writ of habeas corpus under s. 491,
Cr. P. C,, being Criminal Application No. 86 of 1943,
for his release. This application was dismissed on
the 10th March, 1943, and an appeal was preferred to
the Federal Court. The Federal Court decided
on the 22nd April, 1943, that r. 26 was wlira vires
-and remitted the case to the High Court for disposal
of the case in the light of the observations made in
judgment of the Federal Court. Ordinance X[V‘
of 1943 was promulgated on the 28th April, 1943,-
to wvalidate r. 26. The Bombay High Court
referred the case back to the Federal Court fora
declaration as to the nature of the order that was
to be substituted for the order appealed against.
The Federal Court by their order of the 31st May,

1943
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onfirmed their previous order of the 22nd April,
igjg:cand returned the papers to ‘the Bombay High
Court observing that it will be for that Court to
adopt such course as it deemed most convenient in -
the light of the observations contained in their order,
The matter was again heard by the Bombay High
Court and in a judgment dated 2nd July, 1943, the
High Court, by a majority, held - that ’th(_a detention
of the appellant’ was not invalid in view of the
Ordinance dated the 28th April, 1943, which in their
view had retrospective eflect. The appellant has
preferred an appeal to this Court and it is now be-
fore your Lordships. The appeal was filed on the
10th August, 1943. Under s. 209 of the Constitution
Act the decision of this Court must be given effect
to by the High Court. The detention of the appel-
lant from the 22nd April till his release was illegal.

[SpeNs C. J. If the appellant has been set free,
how can this appeal be proceeded with ? }

Though my client has been released, I want a
pronouncement by this Hon'ble Court that his deten-
tion from the 22nd April till his release was illegal. -

N, P. Engineer, A.-G. of Bombay, (M, M. Desai
with him) for the respondent. The appellant was
released on the 10th of August, 1943,

Nov. 2. The judgment of the Court was deljvered
by SpeNs C. ], This appeal arises out of an appli-
cation for a writ of Jabeas corpus made by the
appellant to the Bombay High Court in February,
1943. The matter had come before this Court on
two previous occasions in April and May, 1943, but
%he ]c;rder§ of this Court on those occasio,ns dici not
223 )ju]dlsploge of the matter. By its order dated
judgmen);,) d?s?;;list?eed Htl}%’h Court (by a majority

e ati I
appeal has been preferred aga?gspiht(;;:::oc?rdeind e

cluding its VIeW s to the effect
admitted that the appellant has
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already been released. This appeal was filed on the 1943
10th of Auvgust.and it is stated by the Advocate- Reshay
General of Bombay that the appellant was released Taipade
on that very day, though itis not quite clear whether King
the order of release was passed on that date or the Emperor.
appellant was in fact set free on that date. As the Spens
appellant is no longer in custody, his learned counsel C.J
admits that no order ‘can hereafter be made on the

habeas corpus application ; but he nevertheless asks
.~ Us to-pronounce an opinion on the correctness of

the High Court’s judgment. We do not see our way

to adopt any such course.” All that can be done to

this stage is to dismiss the appeal on the ground

-that no order on the application can now be made.

, . - Appeal dismissed. "’
Agent for the appellant: R. G. Naik. 7 '
Agent for the respondent: B. Banerji. .

KINGVEMP'EROR v. KESHAV TALPADE,

[Sir Parrick Spexs C.J., SiR SRINIVASA VARADACHARIAR
and S1R Muttammap ZarrurLa Kuax JJ.

Federal Cowrt—Practice — Leave to appeal to His Majesty in
Council from order arising out of application for writ of habeas
corpus— Detenu released during.pendency of application for leave
to uppeal—Incompetency of application,

Where, during the pendency of an application for leave to
appeal to His Majesty in Council against an order made in an
appeal arising out of a habeas corpus application, the detenu was
released by the Government on their own initiative :  Held,
that, as there was no longer any pending matter in which leave
to appeal could be granted and the original petitioner had no
longer any interest in the habeas corpus proceedings, leave
could not be granted,

“AppLicaTioN for leave to appeal to His Majesty
in Council, -

This was an application under s. 208 (b) of the
Government of India Act, 1935, for leave to appeal
1o His Majesty in Council from the judgments of the
Federal Court dated the 22nd April, 1943, and 31st
May, 1943, in Federal Court Case No. V of 1943.
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The facts of this case appear : from - Keshav
Talpade v. King Emperor reported supra, p. 57.
‘ 1943. Nov. 1. V. P. Engz’neerj A.-G. of Bombay

( M. M. Desai with him ) for the applicant. The case
involves a difficult question of law, ‘@iz, whether

r. 96 of the Defence of India Rules is invalid. -
My contention is that sub-s. 2 (10) of the Defence

of India Act does not limit the powers conferred by

sub-s. 1. Sub-section 1 governs the matter. The view
that it is controlled by sub-s. 2 (10) is not correct.-

[Their Lordships pointed out that the fact that
the detenu had been released on the 10th August
affected the competency of this application.] .

G. N. Joshi for the opposite party was not

called upon. : 4

Nov. 2. The judgment of the Court was delivered
by Seens C.-J. This is an application by the
Government of Bombay for leave to appeal to His
Majesty in Council against an order made by this
Court on the 22nd April, 1943, in an appdal arising
out of a kabeas corpus application. It is admitted
that the detenu has been released by the Govern-
ment on their own initiative, notwithstanding the

dismissal of the kabeas corpus application by the

High Court. 'We are of the opinion that there is no
longer- any pending matter in which leave can be
granted to appeal to His Majesty in Council. More-
over, the original petitioner, who has been released
by the Government, has no longer any interest in
the kabeas corpus proceeding. In these circum-
stances, we do not see our way to grant leave merely
on the ground that the Government are disposed
to question the correctness of some of the - grounds

B

on which the order of this Court, dated the 22nd

April, 1943, was based. Th do T -
ingly dismiésed, ' e application 1s acco

“ - Application dismiissed.
Agent for the applicant : 3. Banerji.
Agent fOr the ODPOSite pal‘ty . _R. G. Naz'k“
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