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Federal Court Reports
HULAS NARAIN SINGH AND OTHERS

. .
THE PROVINCE OF BIHAR.

[S1r MavRICE GWYER, C. J., SIR SRINIVASA VARADACHARIAR
AND S1R MUEAMMAD ZaFruiLa Kaaw, JJ.]

-

.- Bihar Adgricultural Income-tax Act, 1938 (Bikar Act No.

T/"II.of,-_193.8}'——Validity——Deﬁnition of * ““Income-tax’’—
Comparison with definition in Indian Income-taz Act, 1922
(Central Act No. XT of 1922)—Roud Cess collected under
Bengal Cess Act, 1800, for Districi Board—W hether
assessed and collected by “‘Officers of the Crown as such’
—Permanent Settlement - Regulation (Regulation I of
1793) not an Act of Purliament—Powers of Provincial
Legislature—Government of India . Act, 1935, ss.
108(2)(a), 299(3), 311(2); Seventh  Schedule, List
1, entry No. 5, List II, entry No. 41.

The Bibar Agricultural Income-tax Act, 1938, is not wultra wvires the
*Bihar Legislature on the ground only that it levies income-tax on *‘agri-
cultural income’’ arising from permanently settied land.

The Indian Income-tax Act, 1922, inter alic, defines ‘‘agricultural
- income’’ as mesaning ‘‘any rent or revenue derived from land which is
used for agricultural purposes and is either assessed to land revenue in
British India or subject to a local rate assessed and collected by officers
of the Crown as such'’. The corresponding definition in the Bihar Act
was ‘‘any rent or income derived from land which is used for agricultural
purposes and is either assessed to land revenue in Bihar or subject to a
local cess or rate assessed and collected under any Bengal Act, or under
any Bihar and Orissa Act, or under any Bihar Act’’:

Held, that most of the variations hetween the two definitions were
either necessary variations or immaterial, though income from revenue-free
lan<t within municipal limits which are used for agricultural purposes may
fall within the purview of the Bihar Act, while not falling within the defini-
tion of agricultural income in the Indian Income-tax Act. The definition in
the Bihar Act must be so read as to confine its operation to income pro-
perly classified as agricultural income within the meaning of the Income-

% tax Act and in respect of which alone the Bihar Legislature was competent

to legislate: In re The: Hindu Women's Rights to Property Act,
[1941] F. C. R."12. :

Cesses levied upon land outside* municipal limits under the authority

of the relevant Acts.in force in Bihar are ‘‘assessed and collected by offi-
cers of the Crown” as Such”, although the-rate at which they are to be
assessed and levied may be determined in each year by the District Board.

Regulation I of 1793 is not an Act of Parliament within the meaning
of 5. 108 (2) of the Constitution Act, and therefore, even if the Bihar Act
were repugnant to the Regulation, it did not require the previous sanction
of the Governor-General before it could be-introduced in the Bihar Legisla-

ture.

* N
The Bihar Act does not derogate from ‘the assurances given to zamindars

and landlords by Regulation I of 1793 on the ground only that it brings
into charge for the purposes of agricultural income-tax all agricultural
income derived from land situate in the Province of Bibar (subject to the
excmptions set oub in the Act), whether permanently settled or not:
Prabhat Chandre Barua v. King Emperor (1930) L. L. R. 58 Cal. 430;

applied.
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2 FEDERAL COURT REPORTS. [1942]
ArpEaL from the High Court at Patna. .

The appellants were zamindars holding a permanently
settled estate in Bihar, and a notice was served on them by the
agricultural income-tax authorities of the Province under
ss. 17(2), 30 and 7 of the Bihar Agricultural Income-tax Act
(Bihar Act No. VII of 1938) calling upon them to make a
return of their agricultural income for the previous year in
order that assessment to agricultural income-tax might be made
upon them. The appellants then instituted a suit against the
Province in which they challenged the validity of the Act and
prayed for a declaration that it was wltra vires the Bihar
Legislature. The snit was dismissed by the High Court on - .
April 17, 1941- The plaintifis appealed. )

P. R. Das (Raj Kishore Prasad and R. J. Bahadur with
him) for the appellants. Parliament has given power to the
Bihar Legislature to impose taxes on agricultural income, but
it has been careful to define the term “‘agricultural income’’, -

.and if the Bihar Act has defined it in a manner different from

the Constitution Act, the whole definition must go; and if the
definition goes the whole Act goes too. Secondly, Regulation
T of 1793 1s in effect an Act of Parliament, and as the Bihar
Act is repugnant to it and no previous sanction of the Governor-
General was obtained, before it was introduced into the Bihar
Legislature, the Act is ultra wvires. They referred to Atz.-
Gen. for British Columbia v. Att.-Gen. for Canada('), Macleod
v. Att--Gen- for New South Wales(?), Gilbert v. Corporation
of Trimity House(®), and Metropolitan Meat Industry Boar

v. Sheedy(%). ~

Baldev Sahay, A.-G. of Bikar (P. P. Varma with him)
for the respondents. Two points have been raised by the
appellants. So far as their second pomt 1s concerned,
the question of repugnancy will not arise, unless Regulation
I of 1793 is held t0 be an Act of Parliament. As for the first
point, according to the Constitution Act, agricultural income
means agricultural income as defined by the Indian Income-tax
Act, and there is no essential difference between the definition
in-the Bihar Act and that in the Indian Income-tax Act. There
has been no change in meaning or extension of the scope of
taxable income. It is conceded that the Bihar Legislature has
no power to impose taxes npon income from land used for agri-
cultural purposes within the municipal limits and to that extent
the definition of the Bihar Act is wider than the definition of
the Indian Income-tax Act; but this is of no impertance in
this case because in the plaint there is no mention of the exist-
ence in the Province of Bihar of any such land. In any event
the only reasonable construction of the definition is so f0 uif'er};
pret it as to limit its operation to income in respect of whic

(%) {1886) 17 Q. B. D. 795.

37] A. C. 377.
(1) [1937] A. C. 3 (4) [1927] A. C. 899.

(?) (1891] A. C. 455.
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the Biliar Legislature was competent to legislate: Hindu

Women’s Rights to Property Act(). -

_ The appellants’ main contention with regard to the defini-
tion of the Bihar Act was that it essentially differed from the
definition of the Indian Income-tax Act inasmuch as under the
Bihar Act; unlike the Indian Income-tax Act, so far as the
cess was concerned, it was not assessed by the Collector but

1042
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by the District Board, and the Collector functioning under the )

{ess Act was not an officer of the Crown as such. The reply

* 1s that the scheme of the Cess Act makes it clear that in this
respect there is no difference in effect between the two defini-
- tions, because under the Cess Act also the actual assessment and
~ collection are made by the Collector, although the rating is

done by the District Board, which is a different process
altogether according to the scheme of the Act; see ss, 38, 40,
41, 98, 105(b) and 109 of the Bengal Cess Act.

It is impossible to conceive that the Collector in assessing

‘and collecting the cess is not acting as an officer of the Crown

as such but as an agent of the District Board. There is no
other capacity in which the Collector could act except as an
officer of the Crown. He is not responsible to the District

-Board nor is he under their supervision, but under the super-
vision of higher government authorities.

Regulation I of 1793 is not an Act of Parliament, and there
is no substance in the contention that, as it was enacted by the

- Governor-General in Council in pursuance of the directions

given in Pitt’s India Act, it became part of the latter
Act. Regulation I of 1793 was enacted by the Governor-
General in Council, who was empowered by s. 36 of the

- East India Company Act, 1773, to make and issue rules, ordi-

nances and regulations for good government. The Regulation
was an enactment.of a subordinate legislative authority which
derived its powers from Parliament, but the enactments of such
an authority cannot for that reason only be called Acts of
Parliament. Acts of Parliament are those Acts which are

" passed by both the Houses and receive the assent of His

Majesty. Even assuming that Regulation I of 1793 was a

‘part of Pitt’s India- Act, since that Act has been repealed
" by the Government of India Amendment -Act, 1916,

without any saving or reservation, the argument has no force
at all. It may also be contended that, even if Regulation I
of 1793 were an Act of Parliament, it was not an Aect “‘extend-

ing to British India” within the meaning of section 108 (2)(a)

* of the Constitution Act, because the Regulation does not apply-

to the whole of British India but only to the Provinces of
Bengal, Bihar and Orissa.

[At this stage the Court announced. that they were unable
to accept the contention that Regulation I of 1793 was an Act
of Parliament and that therefore it was not necessary to discuss

*

(1) 19417 F. C. R. 12,
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P. R. Das in reply.

Judment. - The Judgment of the Court was delivered by :
Zarrurpa Kaan J.—This is an appeal from a judgment

of a Special Bench of the High Court of Judicature at Patna,

~ which was constituted to hear a suit on the Original Side,
- the suit having been filed in the first instance in the court qf
the First Subordinate Judge, Patna, and subsequently trans-
ferred by the High Court to its own file for hearing and
‘disposal. The appellants are zamindars holding a perma-
nently settled estate in the district of Patna in the Province of
Bihar. On the 17th March 1939, a notice was served on them
by the agricultural income-tax authorities of Bihar under ss.
17(2), 80 and 7 of the Bihar Agricultural Income-tax Act
(Bihar Act No. VII of 1938) (hereinafter referred to as the
impugned Act) calling upon them to make a return of their
agricultural income for the previous year in order that am
assessment to agricultural income-tax might be made upon
. them. On the 7th October 1939, they instituted this sult
‘against the Province of Bihar calling in question the wvalidity
of the impugned Act and praying for a declaration that the
Act was ultra vires of the Bihar Legislature and that the notice
served upon them was invalid and ineffective. The plaint
also referred to an amending Act (Bihar Act No. V of 1939)
but as nothing turns on the provisions of that Act, it is un-
necessary to refer to it separately in this judgment. .
The suit was dismissed by the High Court on the 17th
April 1941, and the plaintiffs have come up in appeal'to this

Court. :

The grounds set out in the plaint, on the basis of which the

validity of the impugned Act is questioned, are—

(a) that the impugned Act repeals, amends or is repugnant
to an Act of Parliament extending to British India within the
" meaning of s. 108 (2)(a), or a Governor-General's Act within

the meaning of s. 108(2)(b) of the Constitution Act,” that is
" to say, Regulation I of 1793 (the Bengal Permanent
Settlement Regulation), and therefore required the previous
" sanction of the Governor-General, which was not obtained ;
(b) that it constitutes a direct invasion of the Permanent
Qettlement Regulation inasmuch as it seeks to augment the
jama on permanently settled estates which the Regulation had
made unalterable for ever, and therefore required the previous
sanction of the Governor under s. 299(3) of the Constitution
Act. which had not been obtained; and L ‘

(c) that entry No. 41 in List II of the Seventh Schedule
to the Constitution Act was intended to be made applicable to
agricultural incomes derived from estates settled otherwise
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than under the Permanent Settlement Regulation, and that the
impugned Act therefore cannot operate in respect of incomes
derived from permanently settled estates.
_ In the course of the argument before the High Court objec-
~ tion was also taken to the validity of the impugned Act on the
~ground that the definition of ‘‘agricultural income’’ adopted

" - by the impugned Act was in some respects wider and in other

* . respects narrower than the definition of that expression import-
ed by s. 311(2) of the Constitution Act, and that consequently
the whole of the impugned Act was invalid. It would be con-
venient to deal with this last matter first. o

By s. 311(2) of the Constitution Act ‘‘agricultural income”,
unless the context otherwise requires, means agricultural
mcome as defined for the purposes of the enactments relating to
Indian income-tax. = To appreciate the argument based upon
the difference in the definition of “‘agricultural income’ in s.
2(1) of the Indian Income-tax Act (Central Act No. XI of
1922) and in s. 2(a) of the impugned Act, we set out the former
showing the alterations made in it by the latter. The words

in brackets are omitted in the Bihar Act and those in italics
added. ‘ -

(1) “‘Agricultural income’ means—

(a) any rent or [revenue] income derived from land .which is used
for agricultural purposes, and is either assessed to land
revenue [in British India] #n Bihar or subject to a local
cesg or rabe assessed and coliected [by officers of the Crown
as such] wunder any Bengal Act, or under ‘any Bikar and
Orissa Act, or under any Bihar Act.

(b) any income derived from such land by

(i) agriculture, or

(i1} the performance by a cultivator or receiver of rent in kind of
any process ordinarily employed by a cultivator or receiver
of rent in kind to render the produce raised or received by
him fit to be taken to market, or -

(ifi) the sale by a cultivator or receiver of rent in kind of the pro-
duce vaised or received by him, in respect of which no
process hag been performed other than a process of the nature
deseribed in sub-clause (if); )

[(¢) any income derived from any building owned and occupied by
the receiver of the rent or revenue of any such land, or
occupied by the cultivator, or the receiver of rent in kind, of

1042
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any land with respect to which any operation mentioned in

sub-clauses (il) and (ili) of clause (b) is carried on:

Provided that the building is on or in the immediate vicinity of
the land, andis a building which the recelver of rent or
revenue or the cullivator or the receiver of rent in kind by
reason of his conunexion with the land requires as a dwelling-
- house, or as a store-house, or other out building.]

It will be observed that the whole of paragraph (c¢) has
been omitted in the impugned Act.

Tt has been brought to our notice that by Bihar Act No. I
of 1942, paragraph (a) of the definition of ‘‘agricultural
income’’ in the impugned Act has been so amended as to bring
it into complete verbal conformity (except for the necessary

ah
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6 FEDERAL COURT REPORTS. - 11049]
distinction between land in British India and land in Bihar)
with the definition of that expression in the Income-tax Act.
This ho_vvever does not affect the determination of the questicn
that arises for decision in the present case. . '

It was argued before the High Court that the omission of
paragaph (c) of the Income-tax Act definition rendered the
impugned Act invalid, as the definition jn that Act was
narrower than that laid down in the Income-tax Act. This
contention was not pressed before us and the short answer to
the argument urged before the High Court is that entry No.
41 of List II empowers the Provincial Legislature to make
laws with respect to “‘taxes on agricultural income’’ generally; -
and a Provincial Legislature is clearly entitled to impose a tax
on some categories of agricultural income and not impose it
on others. -

. The contention advanced before us with reference to the
departures made in the impugned Act from the language of
paragraph (a) of the definition of “‘agricultural income’’ in the
Income-tax Act may be summarized as follows. The defini-
tion in the Income-tax Act requires that the land should be
subject to a local rate ‘“‘assessed and collected by officers of the
Crown as such’. Local cesses and rates imposed upon land in
Bihar under the authority of the various statutes in operation
in that Province (so runs the argument), even where they are
“‘assessed and collected’’ by officers of  the Crown, are not
assessed and collected by officers of the Crown “‘as such’’, but
only as delegates and functionaries of the local hodies for
whose benefit the cess or rate is imposed and collected. Hence
the definition of ‘‘agricultural income’’ adopted by the impugn-
ed Act embraces rent or income derived from agricultural land |
subject to a local cess or rate even when the cess or rate is
not assessed and collected by officers of the Crown as such.
That income accordingly is not ‘‘agricultural income’” within
the meaning of the definition in the Income-tax Act, and the

-~ departure from that definition renders the impugned Act

invalid. It was conceded that the variations from ‘‘rent or

. - 33 [4$
revenue’’ to ‘‘rent or income’’ and from ‘‘local rate’’ to ‘‘local

" cess or rate’”’ were immaterial, and that the restriction of the

definition in the impugned Act to rent or income deriyed from
land in Bihar was necessary.

It is common ground between the parties that local cesses
or rates imposed upon lands within municipal limits which
are used for agricultural purposes are not assessed and collect-
ed in the Province of Bihar by officers of the Crown as such and

"that the income, if any, derived from such of these lands as

are revenue free would fall within the purview of the impugn-
ed Act, though such income is not “agricultural income
within the definition of that expression in the Income-tax
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Act. To this extent therefore it is admitted that the defini-
tion of ‘‘agricultural income’’ in the impugned Act is wider
‘than the definition of that expression in the Income-tax Act.
That being so, it was contended that the whole of the impugn-
ed Act must be held to be wlira vires of the Provincial Legis-
lature. : ‘

There is no mention in the plaint of the existence in the
Province of Bihar of revenue-free land within municipal
_ limits which is used for agricultural purposes and is assessed
to a local rate. No evidence was led in the suit, as it was
assumed that after certain admissions had been made on
behalf of the defendant, the remaining questions that arose
for decision were all pure questions of law. The first answer
to the appellants’ contention on this point therefore is that
~ the existence of any such land in the Province of Bihav is
not established and we are unable to hold that in fact the
definition of ‘‘agricultural income’’ in the Iimpugned Act
embraces within its ambit anything which would not be cover-
ed by the definition of that expression in the Income-tax
Act. Nor would the Provincial Legislature consider it
necessary to provide for the specific exclusion of such land
from the definition if no such land was in fact in existence.

Assuming however the existence of such land in the Province
of Bihar the most reasonable construction of sub-paragraph (1)
of the definition in the impugned Act would make it read as
follows : — -

(1) any rent or income derived from land which is used
for agricultural purposes, and 1s .

(a) either assessed to land revenue in Bihar, or

(b) subject to a local cess or rate assessed and collected by
officers of the Crown as such under any Provincial Act in
force in Bihar, or

(c) subject to a local cess or rate assessed and collected by
any municipality under any Provincial Act in force in Bihar.

"On this construction it is obvious that paragraph .(c) would
be inoperative inasmuch as it relates to income which would
not be ‘‘agricultural income’ as defined by the Income-tax
Act. This however would not affect the validity of the vest
of the Act, if it is found to have been otherwise validly
enacted. v -

The appellants relied upon the Ati.-Gen. for British
Columbia v. Att.-Gen. for Canada(') in support of the pro-
position that the inclusion in s.s. (1) of that part of the defini-
tion which we have set out above as paragraph (c) renders the
whole of the impugned Act invalid.  In that casethe validity
of a statute of the Dominion Parliament of Canada was ques-
tioned on the ground that the statute in substance invaded the
provincial field. It was contended on behalf of the Dominion

(1) [1937] A. C. 377,
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that such parts of the statute as were within the competence
of the Dominion Parliament should be upheld and should be
separated from such of the provisions of the statute as had
been held to be beyond such competence. Their Lordships
held that the whole texture of the Act was inextricably inter-
woven and that the portions within the competence of the
Dominion Parliament could not be contemplated as existing
independently of the rest of the Act which -had been found
to be beyond such competence. They were also of the opinion
that as the main legislation was invalid as being in pith and
substance an encroachment upon provincial rights, the rest of
the Act must fall with it as being in part ancillary to it. We
are here faced with no such contingency. The definition of
“‘agricultural income’’ in the impugned Act does not in terms
include income derived from land situate within a municipali-
ty, and paragraph (c) of s.s. (1) of the definition as
construed by us above is a very minor part of it. The defini-
tion in the impugned Act should, in our opinion, be so read -
as to confine its operation to income which can be properly
classified as “‘agricultural income” within the meaning of the .
definition in the Income-tax Act, and in respect of which
alone the Provincial Legislature was competent to legislate :
see the recent opinion of this Court Iz re The Hindu Women’s
Rughts to Property A ¢t(1). The relevant anthorities have been
noticed at length in that Judgment and it is unnecessary for

"~ us to refer to them here.

. In his reply counsel for the appellants conceded that as the
definition in the impugned Act did not in terms specify income
derived from land situate within municipal 111n3§s the case
was governed by the principle of Macleod v. Att.-Gen. for New
South Wales(?) and that he could not therefore contend any
longer that the whole of the impugned Act was _re_ndgred‘
invalid on account of this part of thz dzzﬁmtmn being wider
finition in the Income-tax Act. .
thar&;ﬁis(iie’s main contention on this part of the case _wa?
that the road cess levied evenn upon land outside municipa

" limits was not assessed by the Collector but by the District

i . On that
the latter not being an officer of the Crown :
Ea?sﬁd};e argued that as the definition in the impugned Act did

'not specify that the cess or rate should be assessed and collect-

of the Crown as such, this part of the definition
S,(]isc? {r(;si:ﬁgg beyond the scope of the definition in the I?c?n;leci
tax Act inasmuch as it embraced a wider category o daon
than was contemplated in that definition. It Wgs argu_eCi "
behalf of the respondent that.land in Bihar out51l e gmm }&)::t
limits is subject to local cesses under the Bengg g?’ged o
(Bengal Act No. IX of _1880), as amended and mo 10f by
subsgquent Bihar legislation. and under the provisions i

(*) [1941] F. C. R. 12, (?) [1891] A. C. 455.
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Act as so amended and modified, the road cess leviable is
assessed and collected not by the District Board but by the
Collector as such. The Collector is admittedly an officer of
the Crown, and therefore the definition in the impugned Act
is in this respect identical in its effect with the definition in
the Income-tax Act. We consider that this contention of the
respondent is well founded. :

The whole scheme of the Bengal Cess Act makes it quite
clear that, though the general rate of the road cess is determin-
ed in each year by the District Board, the actual assessment

- and collection are made by the Collector. Section 38 says:

“The road cess for each year shall be assessed and levied in

each district as provided in s. 6, and (subject to the maximum
rate mentioned in that section) at such rate as may be determin-
ed for such year by the District Board’”. This section clearly

treats the assessment and levy of the cess as processes distinct

from the determination of the general rate which is to be done

by the District Board. Assessment may be described as com-

prising the process of valuation of land and the determination

in respect of each estate of the amount of cess payable by the

estate on the basis of the valuation at the rate determined by

the District Board. The valuation of land is dealt with in

Chapter IT of the Act, and has throughout to be carried out by

the Collector. On the basis of this valuation the determina-
tion of the amount in respect of each estate has also to be done
by the Collector (s. 38). It is not disputed that the cess is
collected by the Collector. There can therefore be no doubt
that the road cess leviable under the Bengal Cess Act 1s assessed
and collected by the ‘Collector. The question, however, 1s

whether the Collector in performing these functions acts as an
officer of the Crown as such or merely as a delegate or func-

tionary of the District Board. In this connexion our attention

was drawn to s. 9 of the Cess Act which provides that the pro-
“ceeds of the road cess in each district shall be paid into the
District Road Fund of such district as thereinafter provided.
It was said that as the cess is levied for the benefit of the Dis-

trict Board and is to be paid into the District Road ¥und

and not into the provincial exchequer, the Collecter in assess-
ing and collecting the cess must be presumed to be acting as
the agent of the District Board and not as an officer of the

Crown. ) .

We do not think that the capacity in which the Collector

. assesses and levies the cess can in any manner be affected by
the destination of the proceeds of the cess when collected. The
definition in the Income-tax Act itself refers in this context
to a ““local rate”” which clearly implies that rates to be levied
for the benefit of a local body were intended to be comprised in
that definition. Counsel for the appellants was unable to
suggest any ‘‘local rate’” other than those levied for the benefit
of local bodies. ‘Collector” is defined for the purposes of the
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Act in s. 4, 'a‘nd 1n effect means the officer in charge of the
revenue a_dmlmstration of a district, and includes any person
specially invested with the powers of a Collector for the pur-
poses of the Act. He is ordinarily an officer of the Indian
(.v1v11_ Service or a senior officer of the Provincial Civil Service,
and is admittedly an officer of the Crown.

There can be no doubt that the duties of assessment and
co]lectloq are part of a Collector’s official duties under the Cess
Act and in performing these duties he acts as an officer of the
Crown. He is subject in the performance of them to the
general control and supervision of the Commissioner and of the
Board of Revenue (s. 105), and appeals from his orders lie
to the Commissioner (ss. 102, 103 and 104). He is not in
ally manner subject to the control of the District Board. :

Our conclusion is reinforced by the consideration that the
Cess Act provides for the levy and collection of two cesses,
a road cess and a public works cess (s. 5), and whereas the
proceeds of the road cess are to be paid into the District Road
Fupd_(s. 9)-the proceeds of the public works cess are to be
paid into the public treasury (s. 10). The general rate of the

- public works cess for each year is determined by the Provincial

Government (s. 39). The provisions with respect to the assess-
ment and collection of both cesses are, however, the same, and
so also the provisions with respect to the powers and authority
of the Collector. It cannot be ‘denied that the Collector in
assessing and collecting the public works cess does function
as an officer of the Crown as such. That being so, it would
not be reasonable to hold that in respect of the assessment and
coilection of the road cess under the same statutory provisions
he functions in any other capacity.

Gilbert v. Corporation  of . Trinity  House(l) ~ and

Metropolitan Meat Industry = Board v. SheedyE) which

were cited to us do not seem to give any support to the
appellants. The question at issue 1n the first case was whether
the Corporation of Trinity House and in the second whether

‘the Metropolitan Meat Industry Board were or were not ser-

vants -of the Crown. The question that we have to consider
here is not whether the District Board or its officers can be
regarded as officers of the Crown, but whether the Collector,
who is admittedly an officer of the Crown, acts as such in
the performance of the duties assigned to him under the Cess
Act. We have no doubt that he does. ' 4
It was also argued that by virtue of s. 100 of the Cess Act
which authorizes the Board of Revenue to invest at any time
any person with the powers of a Collector, a person who is
not the officer in charge of the revenue administration of a
district may be entrusted with the assessment and collection

(1) (1886) 17 Q. B. D. 795. (%) [1927] A. C. 899.‘
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of cesses under the Act. That undoubtedly is so, but s. 100
itself provides not only that such a person must be appointed
by the Board of Revenue but that the powers of a Collector
are to be exercised by him under the control and supervision
of the Collector, or independently of such control and supervi-
sion as the Board may direct Ail his proceedings are subject
to the general control and supervision of the Commissioner and
of the Board of Revenue (s. 105), and appeals from his orders
would lie to the Collector or the Commissioner (ss. 102, 103
and 104).  For the purposes of the Act he is in exactly the

same position as a Collector and would act as an officer of the
Crown as such.

We now turn to the contention -that since the impugned
Act was repugnant to an Act of Parliament extending to
British India within the meaning of s. 108(2) (a) of the Con-
stitution Act, that is Regulation I of 1793, it required the
previous sanction of the Governor-General before it could be
introduced into the Bihar Legislature, and that as such sane-
tion was not obtained, it is altogether invalid and ineffective.
It was argued that the Governor-General in Council, who pur-
ported to enact this Regulation, possessed no legislative autho-
rity in 1793, and the Regulation was enacted by him as a
delegate of the British Parliament by virtue of s. 39 of 24
Geo. III c. 25, commonly known as Pitt’s India Act, and it
thus became a part of that Act. - '

In elaborating this part of his case counsel cited passages
from authoritative books dealing with the Permanent Settle-
ment such as Field’s Regulations of the Bengal Code, Phillips’
Land Tenures of Lower Bengal, Cowell’s History and Constitu-
tion of Courts and Legislative Authorities in India, and
Harington’s Analysis. He also quoted from the Minutes of
Lord Cornwallis and Sir John Shore, and drew our attention
to various sections of 18 Geo. III c. 63, commonly known as the
Regulating Aet, and 24 Geo. III ¢ 25. We do not think
that for the determination of the question under considera-
tion we are called upon to enter into a detailed examination
of these authorities and statutes. It is sufficient to note that
after the East India Company had obtained_ the Diwani of
the Provinces of Bengal, Bihar and Orissa in 1765, annual
settlements of the jama were the rule and settlements for any
longer period the exception. These annual settlements caused
oreat hardship to and resulted in grave dissatisfaction among
the landholders and zamindars of these Provinces. In many
cases they were dispossessed of their estates as a consequence
of failure to accept a settlement or of default in the payment
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the complaints of landholders and zamindars and effectively
to redress the same, and also to give orders and instructions to
the several Governments and “Presidencies in India for the
s_ettl%ng and es@ablishing “‘upon principles of moderation and
Justice, according to the laws and constitution of India, the
permanent rules by which their respective tributes. rents and
services shall in future be rendered and paid’’ to the Company.
Lord Cornwallis was sent out as Governor-General with
1ostructions to carry out the investigation and to afford the
necessary relief and redress. Elaborate inquiries were made
and Regulations were promulgated in 1789 and 1790, which
converted the then current Settlement into a Decennial Settle-
ment. It was also notified that the jama assessed under these
Regulations would continue after the expiration ef ten years
and would remain unalterable for ever, provided this course
should meet with the approval of the Court of Directors.
This approval was forthcoming and the jama assessed under
these Regulations was declared fixed for ever by a Proclama-
tion of the Governor-General, dated the 22nd March 1793.
This Proclamation was subsequently enacted into Regulation
I of 1793 on the 1st May of that year, and was given force and
‘effect from the 22nd March previous, the date of the Proclama-
tion. A number of other Regulations were enacted on
the same date all of which, including the Perma-
nent Settlement Regulation, were formed into a Code
and the courts of justice in the Provinces of Bengal, Bihar and
Orissa were directed to regulate their decisions by the rules
and ordinances contained in it  (See s. 8 of 37 Geo. III c.
142, East India Company Act, 1797).

The Regulation purports to be enacted by the Governor-
.General in Council, who by virtue of s. 86 of the Regulating
Act had authority to ‘““make and issue rules, ordinances and
regulations for the good order and civil Government of the
Company’s settlement at Fort William and other factories
and places subordinate or to be subordinate thereto’’, subject
to the conditions and restrictions prescribed in that section.
There was some argument at the Bar with regard to the
meaning to be attached to ‘‘places subordinate or to be subor-

“dinate thereto’’, but we do not think that it is necessary for

us to come to a definite conclusion upon that point. We may,
however, invite attention to s. 7 of the Regulating Act which
made provision for the appointment of a Governor-General
and four Councillors in whom ‘‘the whole civil and military
Government of the said Presidency and also the ordering,
management and government of all the territorial acquisitions
and revenues in the Kingdoms of Bengal, Bihar and Orissa’”
was vested. Tt was argued on bebalf of the respondent that
the territorial limits of the legislative authority conferred upon
the Crovernor-General by s. 36 of the Act were the same as
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those’ of the executive authority conferred upon him by s. 7.
If that was indeed so, as well '
Governor-General in Council possessed adequate legislative
authority for the enactment of the Regulation. But even if
there were some doubt as to the extent of his legislative autho-
rity it must be presumed to have been set at rest by the. direc-
tion given that all courts in these Provinces must give effect to
‘the provisions of these Regulations (see s. 8 of 37 Geo. III c.
142). In either case the Regulation was an enactment of a
subordinate legislative authority which no doubt derived its
own authority from an Act of Parliament, but whose enact-
ments did not thereby become Acts of Parliament.

Reliance was placed upon the observations of Sir Richardw

Garth C. J. in Empress v. Burah and Book Singh(l) and upon
the judgment of the Privy Council in the same case on appeal
reported as The Queen v. Burah(®). In that case Their Loxd-
ships had to deal with a question which bears no analogy
whatsoever to the question now before us. An Act of the
Tndian Legislature passed in 1869 had vested in the Lieute-
nant-Governor of Bengal the power to apply certain provisions
of the Act to certain areas at such time as he might think fit.
'Their Lordships held that the Act of 1869 was a familiar
instance of conditional legislation and that the vesting of
-certain powers in the Lieutenant-Governor did not amount
to the creation of a new legislative authority.

We are unable to accept the contention that s. 39 of Pitt’s
India Act was.conditional legislation within the meaning of
that expression as used by Lord Selborne in delivering Their
Lordships’ judgment in The Queen v. Burah. Section 39
fulfilled its purpose by giving directions to the Court of
Directors on certain matters and left it to that body to give
_ effect to those directions through the Governments and Presi-
dencies in India, which were no doubt to employ their own
executive and legislative machinery for the purpose. The
Permanent Settlement Regulation was thus an Indian law
enacted like any other Indian law by the legislative machinery
then in operation in India. In our opinion the expression
““Act of Parliament’’ has been used in s. 108(2) (a) of the Con-
stitution Act in the sense of enactments actually passed by
Parliament and not of laws passed by a subordinate. legislative
bedy under authority conferred upon it by an Act of Parlia-
ment. The Regulation stands in this respect on no different
footing from any other Indian enactment.

The Queen v. Walker(3), Powell v. Apollo Candle Com-
pany(*); Willingale v. Norris(®); National Telephone Com-
pany v. Baker(S), were also cited in support of the appellants’

1
1y (1877} LL.R. 3 Cal. 63, at p. 140. (%) (1885) 10 App. Cas. 282, at p. 281,
((ﬂ)) ((1878))5 Ind. Ap. 178, . (%) (1909) 1. K, B, 57, at p. 64.

'(a) (1875) 10 Q. B. 355, at p. 358. () (1893} 2 Ch. 188, at p. 203. |
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coptenmon. Broadly speaking the proposition to be extracted
f)rom. these cases is that where in pursuance of an Act of
k a,r_ha,ment by-laws or regulations are made, the sanction
behind these by-laws or regulations is the Act of Parliament
under the authority of which they are framed. That applies
I the last resort to the legislative acts of all subordinate Legis-
latures. ,

The contention that Regulation I of 1793 had somehow
become textually a part of Pitt’s India -Act was met by the
retort that the Act had been repealed in toto by the Govern-
ment of India (Amendment) Act, 1916 (6 & 7 Geo: V, ¢. 387),
s. 7(2), read with the 2nd entry in the Second Schedule, without
any saving or reservation, and was no longer in operation when
the impugned Act was passed,

It was argued on behalf of the respondent that even assum-
ing that Regulation I of 1793 was an ‘Act of Parliament, 1t -
was not an Act “‘extending to British India’” within the
meaning of s. 108 (2) (@) of the Constitution Act, inasmuch
ds “‘British India’” means all territories for the time being
comprised within the Governors’ Provinces and the Chief
Commissioners’ Provinces [s. 811 (1)], and the Regulation
applies only to the Provinces of Bengal, Bihar and Orissa.
In the view taken by us of the meaning of the expression “Act
of Parliament’’ in s, 108 (2) (@), it is not necessary for us to
decide whether ‘‘extending to British India’’ in that section
means extending to the whole of British India, or extending

"to the whole or any part of British India, and we accordingly -

express no opinion on this point.

‘When counsel for the appellants had concluded his reply
on this part of the case, we intimated to him that we were
unable to accept his contention that Regulation I of 1793 was
an Act of Parliament, within the meaning of s. 108 (2) ()
of the Constitution Act. He admitted that in that case
the further question, whether the impugned Act was or was’
not repugnant to the Regulation, did .not arise; and that
therefore he did not propose to address us on that point. ‘

The other points argued before the High Court having
reference to the validity of the impugned Act, e.g., that the
Regulation was a Governor-General’s Act, that the Governor’s
consent under s. 299 (3) of the Constitution Act was necessary,
and that the Governor should have reserved the Bill for con-
sideration by the Governor-General, were not raised before us.

Tt was finally argued on behalf of the appellants that in
any event the impugned Act'cannot on its true construction
apply to income derived from permanently settled estates, and
that its operation should therefore be confined to income from
estates settled otherwise than under the Permanent Settlement
Regulation. This contention is based on the rule of construc-
tion that general words in a later statute should not be held
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to repeal earlier legislation upon a particular matter as laid
down by Lord Selborne in Seward v. “Vera Cruz’’(!), which
finds support in other judgments of the House of Lords as
well as of the Judicial Committee of the Privy Council. Before,
however, any question of the applicability of this rule can
arise, it must be found that botl pieces of legislation deal
with the same subject-matter. We are unable to hold that that
condition is satisfied in this case, Regulation I of 1793
relates to the subject of the jame to be settled in respect of
each estate, while the mmpugned Act operates upon the net
income derived from Jland used for agricultural purposes. The
jama is imposed directly upon the land, and is, so to speak,
attached to the land, while income-tax imposed upon the.net
income of an individual derived from land used for agricul-
tural purposes has no direct reference to the jama imposed

upon that land whether under 4 permanent or a non-permanent
settlement, ’

. Sections 3 to 5 of the impugned Act bring into charge
-for the purposes of the agricultural income-tax all agricul-
tural income derived from land situated in the
Province of Bihar, subject to the exemptions set out
in the Act; but we are clearly of the opinion that the
Act does not thereby in any manner whittle down or derogate
from the assurances given to zamindars and landholders by
Regulation I of 1793. This question was dealt with by Their
Lordships of the Privy Council in Prabhatchandra Barua V.
King Emperor(®), where Lord Russell of Kﬂlowen,‘yvho deli-
vered the judgment of Their Lordships observed: “‘In Their
Lordships’ opinion, while the Regulations contain assur-
ances against any claim to an increase of ' the jama, based
.on an increase of the zamindari income, they' contain no
promise that a zamirdar shall in respect of the income which
he derives from his zamindari be exempt from liability to any
future general scheme of property taxation, or that the income
.of a zamindari shall not be subjected with other incomes to
any future general taxation of incomes  (p. 447). With
these observations we find ourselves in respectful agreement.

It was contended that the impugned Act was not a general
measure of taxation of incomes but was confined to agrl_cul-
tural income which in the Province of Bihar was derived
mainly from permanently ‘settled estates. 'This contention
loses sight of the fact that owing to 'the d1v1s1(_)n of the fiscal ﬁg]d
between the Centre and the Provinces, which is an essential
feature of the Constitution Act, the power to levy meome-tax
has been parcelled out between the_.Centrq and the Proxfr‘mces,
the Centre having authority to legislate with regard to “‘taxes
on income other than agricultural 1ncome_3” (entry_No_ 54 _of
List I) and the Provinces having authority to legislate with

1. 430.
(1) (1884) 10 App. Ces. 50. | () (1930) I L. R. 58.Ca 430
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regard to ‘‘taxes on agricultural income’ (entry No. 41 of
List II). These two entries are complementary to each other
and there can be no doubt that the tax imposed by the impugn:
ed Act is, within the limits of the power vested in the Pro-
vinces, a general measure of property taxation.

Reference may also be made to Nova Scotia Steel and Coal
Company v. Minister of Finance and Customs('). The appel-
lants in that case carried on in Newfoundland the business of
exporting ore. Under an agreement with the Government,
confirmed by a statute of 1910, they paid a tax on each ton of
ore exported by them, and were exempted from paying any
further charge or tax ‘‘upon or in respect of the said ore”.
By the Newfoundland Business Profits Tax "Act, 1917, an
annual tax was imposed on the net profits of businesses. The
appellants claimed that the agreement of 1910 exempted them
from paying the profits tax. Their TLordships of the Privy
Conncil held that the tax upon profits was not a tax ““‘upon or
in respect of’’ the ore exported, and that the appellants were
liable to pay it. Lord Sumner delivering the judgment of
Their Lordships said: ““ . . . butin general a tax on
profits and an export tax on commodities are different
imposts, financially and economically, and cannot be identified
even by the indefinite expression ‘in respect of>. Taxes o
charges ‘in respect of’ the ore, to which  the provisions of
the earlier ‘Act would apply, may easily be suggested, as for
example stamp duties or registration fees. These provisions
can therefore be satisfied without extending them to the Busi-
noss Profits Tax, and no question arises of reading two Acts

together, so as to involve the subordination of the terms of the
because both apply to the

same subject-matter, the one generally and the other parti- .

cularly * (p. 179). - :
The contention that the impugned Act should be so con-.
strued as not to affect agricultural income derived from per-

manently settled estates overlooks the contingency, which is

bound to arise in at least some Provinces, that if this argu-
ment were to prevail, agricultural income derived from estates
settled otherwise than under the Permanent Settlement Regula-
tion would be equally exempt from liability to agricultural
income-tax during the period of a current seftlement, and
entry No. 41 in List IT would in such Provinces be reduced to
a nullity. We have in mind Provinces where the period of a
settlement is by legislation fixed not permanently but for a
number of years. For instance, by virtue of s. 53A of the
Punjab Land Revenue Act (Central Act No. XVII of 1887),
the normal period of time for which an assessment under t2¢
‘Act shall remain in force is forty years. Could it be argued

(1) [1922] 2 A.C. 176.
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that Provincial legislation imposing agricultural income-tax in
that Province should not operate in respect of agricultural
ncome derived from estates assessed under the provisions of
the Punjab Land Revenue Act till after the expiry of the
period of the then current setflement? This would leave prac-
tically nothing on which such a measure could operate and we
could not accept a construction of the provisions of a statute
which would lead to such a result, unless the language employ-
‘ed by the legislature left us no possible alternative.

. For these reasons we are of the opinion that the Bihar
Agricultural Income-tax Act (Bihar Act No. VII of 1933)
18 not wultra vires of the Bihar Legislature and was validly
enacted. The appellants are bound to obey the notice served
upon them on the 17th March, 1939, by "the Agricultural
Income-tax Officer, Patna, under ss. 17(2), 30 and 7 of ‘the
Bihar Agricultural Income-tax Act. Their suit was rightly
dismissed by the High Court and this appeal is dismissed with
costs. - : ’
Appeal dismissed.

~ Agent for Appellants: Tarachand Brigmohanlal.
Agent for Respondent: I'. K. Prasad.
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BHOLA PRASAD

v. -
THE KING-EMPEROR. '

[Sir Maurice Gwyer, C. J., SiR SriNIvasa VARADACHARIAR
AND SI1R MUBAMMAD ZAFRULLA KBaN, JJ.]

Bihar Excise (Amendment) Act, 1940 (Bihar Act VIII of
1940)—Amendment of s. 19(4) of Bihar and Orissa
“Eacise Act, 1915 (B. & 0. Act No. II of 1915)—V alidity

. —Government of India Act, 1935, ss. 100(3), 108, 207

(1), Seventh Schedule, List 11, entry No. 31—Powers of
Provincial Legislature—Regulation of sale of intozicating
liquors—Governor-General’s Acts—Meaning of .

By a notification, dated the 26th March 1939, under s. 19(4) of the
Bihar and Orissa Excise Act, 1915, the Government of Bibur purported
to prohibit the possession by any person, of ecountry liquor and of certain
drugs in the areas specified in the notification. In an appeal, Kanhai
Sahu v. King-Bmperor (1), arising oub of a prosecution and conviction under
" the nctification, the High Court at Patna held that the Provincial Legis-
laturs had no power, as the law then stood, to make a notification prohi-
biting the public generally within the Provinee or any part thereof from

1942

Hulas Narain
Singh

V.
The Province
of Bikar,

Judgment.

1942

Fob. 8, 10
Mar, 4.

possessing intoxicating liquor. In consequence of this deeision the Gov- .

ernor of Bihar in exercise of the powers he had assumed by his Proclama-
tion under s. 93 of the Constitution Act, enacted a Governor's Act, the
Bihar Excise (Amendment) Act, 1940, which amended s. 19(4) of the
Bihar and Orissa Exeise Act, 1915. The amending Act was followed by a
fresh notifieation, dated the 18th November 1940, in the same terms a8
- the notifieation which the High Court had held to be invalid, and on a

charze under this notification the Magistrate’s order of acquittal was

(1) (1940) I. L. R. 20 Pat. 181.
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¢ High Court, who held that in view of the amending Act,
had no defence in law. On appeal:—

r's) Act of 1940,

the appellant
Held, that the Bihar Excise (Amendmenb) (Govem‘o
Fxcise Act of 1915, is a

which amended s. 19(4) of the Bihar and Orissa :
upon the Provincial Legisla-

valid Act and is within the powers conferred
d entry No. 81 of the Provin-

ture by s. 100(3) of the Constitution Act. an :
cial Legislative List. . The power to Jegislate *‘with respect 1o intoxicating
liquers'’, unless the meaning of the words used is restricted or controlled
by the context or by other provisions in the Act, includes & POWEr to pro-
hibit intoxicating liquors throughout the Provinee or in any specified parb

of the Province.

The United Provinces V. Atiqa Begum, [1940] F. C. R. 110, applied.

The Bihar Excise (Amendment) Act, 1940, is not invalid ag_being re-

pugnant to s. 997(1) of the Constitution Act.  The Governor-General’s
tion of dealing with the

Act of 1015 that the Legislature had no inten
Crovernor-General is empowered to enach under s. 44 of the Constitution

Act. . . )
" The Bihar Excise (Amendment) Act, 1940,

ganction of the Governor-General.
be inferred from the language of the -

Quaere, wWhether it can rightly : _
Act of 1015 that the Legislature had nc intention of dealing with the

temperance question by . 19(4) of that Act.
AppEAL from High Court at Patna. o
The material facts appear sufficiently from the J udgment.
§. - Chakravarty (Banwal Kishore Raizade with him)
for appellant. The first question is whether or not the Bihar
Excise (Amendment) Act, 1940 is within the powers conferred.
upon the Provincial Legislature by the Constitution Act. If
the Act is held to be wlira vires the notification issued there-
under also becomes void and inoperative. The Act aims at
total prohibition, that is to say, prohibition of the manufac-
ture, production, sale, purchase, export and import of intoxi-
cants. When a Court has to consider whether this Act is
within List II of Schedule VII of the Constitution Act or not
it is its duty to consider the Act as a whole and decide whethel,'.
in pith and substance the Act is with respect to any of the
items enumerated in List II. Under s. 100(3) of the Constitu-
tion Act a Provincial Legislature has power to make laws for
the Province or any part thereof ‘‘with respect to” any of the
matters enumerated in List II, and by s. 49(2) - this power
,%fends to the executive authority of the Province of Bihar.
; e words ‘‘with respect to’2 in s. 100(3) are mnot Words
0 en}aygemept but of indication. This is an expression which
?icgi;;ll Z ::Itl a §[1‘1}Tlnlar context in s. 51 of-the Australian Constitu-
Crelating to' ey are not mecessarily the exact equivalent of
' ng to” or “‘connected with”’. When taken in ct junc-
tion with entry No. 31 of Lis i en taken In co
words “‘with res o tO” List 1T it must be admitted that the
narcotic drugs’’. pr t}? CDrece_de' intoxicating liquors and
d di e Constitution Act had sto ed there
and did not proceed to specify the z aC SOPD:
have heon possible for the Bih ones of Jegislation, it would
they had complete legislativ ey s ntend thel
liquors and narcotic drug: e authority regarding intoxicatios
‘ gs—just as in the case of entry No. 22,

18
reversed by th

did not require the .previous
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Forests, or entry No. 24, F isheries. But the words ‘‘that

1042

is to say”’ are significant. A glance at List IT would Bhola Prasa

show that these words appear in entries Nos. 7, 13, 18, 19,
21 and 31.. In the British North America Act, 1867, the
words are used in a similar context regarding the distribution
- of legislative powers: ss. 91 and 92.

On a close scrutiny of the entries in the Indian
chmlatm_a List it appears that every general word in
these entries is amplified and explained by specific words
80 as to limit the scope of legislation under those entries. B
wording entry No. 31 of List II as they have done the framers
of the Constitution Act seefn to have had in view that the
subject-matter of the legislation, viz., intoxicatingliquors and
narcotic drugs, must be kept alive; that the Provincial Legis-
lature has power to legislate with respect to the articles only
in regard to their manufacture, production, sale, purchase
and possession, but not to prohibit the sale, etc., altogether
and destroy the subject-matter.

Even the Government of India (Adaptation of Indian

The King-
Emparcr.

laws) Order, 1937, which in Schedule VII thereof made so many .-

alterations and amendments in the Bihar and Orissa Excise
Act 1915, lefts. 19(4) untouched. It must be presumed that
this was done deliberately and with the view that prohibition
should not be introduced. It is clear that the moment . all
persons are prohibited from possessing, ete., any intoxicant,
the entire Excise Act is destroyed. No. intoxicant, no excise;
and the whole Act II of 1915, in effect, stands repealed.

Again entries Nos. 31 and 40 appear in the same list and

- the legislative power is derived equally in both cases from the

same s. 100(3) and it is the rule of interpretation that in a
body of codified law no one enactment should be so construed
as to nullify the express provisions of another enactment and
malke it absolutely nugatory. The impugned Act, though it

‘purports to amend excise laws, in effect cancels the power
given under entry No. 40. It is submitted therefore that pro-
~ hibition, total or partial, of intoxicants and narcotic drugs is
not authorized by the Constitution Act and as such Bihar

Act-No. VIII of 1940 is ultra vires the Provincial Legislature.
Secondly, the question arises whether or not s. 3 of the

- impugned Act is repugnant to s.s. (1)(a) of s. 297 and as much
invalid under s.s. (2) of that section of the Constitution Act.

Under s.-297(1)(a) it is provided that the Provincial Legisla-

ture or Government shall not, by virtue of the entry in the Pro-

vincial Legislative List relating to “‘trade and commerce within
the Province”, or the entry in that list relating to the “‘pro-

duction, supply and distribution of commodities’’, make any

law or take any executive action prohibiting or restricting the

entry into or export from the Province of goods of any class or

description. The words ‘‘relating to’’ used in this section
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have a wider applicatioh than the words “with respect 10’
used 1n s. 100(3), and any law -which re_lates to trade and

commerce within the Province comes within its - purview.
The Amending Act VIII of 1940, though purporting to be a
legislation with respect to intoxicants, relates to trade and
commerce within the province, and accordingly contravenes
the provisions of this section. Since the Bihar Act by s. 3
prohibits the production, supply, and distribution of intoxi-
cants in the Province, it amounts also to the prohibition or
restriction of the entry into or export from the Province of -

goods of any class or description. Unders. 311 of the Con-

stitution Act “‘goods’ includes ‘‘all materials, commodities and

articles” .

Thirdly, Bihar Act VIII of 1940 is invalid since it did
not have the sanction of the Governor-General. The Bihar and
Orissa Excise Act, 1915, required for its validity the previous
sanction of the Governor-General according to s. 5 of the
Indian Councils Act, 1892, and the Act was assented
to by the Governor-General on 31st December 1915. ‘An Act
‘which for its validity required the assent of the Governor-
General ought to be deemed to be a ‘‘Governor-General’s Act”
within the meaning of s. 108(2)(b). Section 44 which defines
a Governor-General’s Act is not exhaustive. The Bihar Act
VIII of 1940 which amended the Act of 1915 is therefore &
G‘ovemor—General’s Act and since the previous sanction of the
Governor-General was not obtained for its passing the amend-
ing Act is illegal and void. [This point was ultimately-
given up.} _ : ‘ : ‘ )

1t is a proper rule of construction not to construe an Act
of Parliament as interfering with or injuring persous’ rights,
without compensation. With the introduction of prohibition
in the Province of Bihar, the entire toddy-tapping community
of the “dry area’” became out of employment, because tapping
and selling toddy was their only source of income. This had
led to serious difficulties. If Parliament had contemplated
that total prohibition could be introduced by virtue of entry
No. 81 of List IT of Schedule VIT of the (onstitution Act,
surely one should have found in the Act a provision relating
to compensation. When such a provision is absent in the Con-
stitution Act, it must not be presumed that the Constitution
Act ever intended by entry No. 31 to introduce prohibition
in the Provinces. . '

_The following cases were relied on :-—Western Counties
Railway Co. v. Windsor and Annapolis Railway, Co.(*); Att.-
Gen. v. Horner(?); and Bond v. Norman(3). ’

- Baldeva Sahay, A .-G. of Bihar (P. P. Varma with him]
for the respondent. To the argument of the other side that

(1) (1882) T App. Cas. 178, at pp. 188.189, (1) (1884) 14 Q. B, D-. 24 ”
' _B. D. 245 _256.7.
(117 F1939] Ch. 847, ut p. 856, 24, ot pp. 256-7

\
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by virtue of entry No. 31 of the Provincial Legislative List,
the Provincial Legislature has no power to introduce either
total or partial prohibition in the absence of a specific power
of prohibition, our reply is that entry No. 31 cmpowers the
Provincial "Legislature to legislate on the entire subject and
there 1s nothing in the Act to restrict or control such power.
The power tov legislate with respect to production, manufac-
ture, etc., of intoxicating liquors includes the power to pro-
" hibit also. This Court has held in The United Province v.
- Atiqga Begum(l) that power to legislate with regard to collec-
“tion of rent by virtue of entry No. 21 in the Provincial List
includes the power to legislate with regard to remission of rent.
This Court has also held that the phrase ‘‘that is to say’’ is
explanatory and illustrative. The phrase has no restrictive
significance. The authorities relied on by counsel for the
appellant are not relevant because they were concerned with in-
terpreting the powers ‘‘to regulate’’: Dick v- Badart(?) or
Municipal Corporation of City of Toronto v. Virgo(®) or Ait.-
Gen. for Ontario v. Att.-Gen. for Canada(®). Power “to
regulate’’ may not include power to prohibit. In the Provin-
cial Legislative List, where merely power to regulate has been
given, the word regulation has been used as in entries Nos. 23
and 33. There is no specific power of prohibition so far as
entry No. 36 (betting and gambling) is concerned; it cannot be
therefore urged that the Legislature has no power to prohihit
betting and gambling, but that it has power only to encourage
or control it. There is a fundamental distinction between the
powers of a municipal body exercising delegated powers and
the powers of a Legislature having plenary powers.

As regards the second contenbion'of the Iappe%lemt that.the
' Bihar Act VIII of 1940 is invalid as it oflends against
s. 207(1)(w) ‘of the Constitution Act, if one reads
that section along with entry No. 27 and entry No. 29
in the Provincial Legislative List, it should be absolutely
clear that s. 297(1)(a) refers to those entries and not to entry
No. 31. It is also contended that intoxicating liquors and
‘narcotic drugs are not usually dealt W1th as ordinary _commodl-
ties of trade and commerce. They are regarded in other
countries also as dangerous articles requiring strict control.

As regards the third contention tha_t‘the amen'ding Act
of 1940 is invalid because it did not receive the previous sanc-
tion of the Governor-General as required by s. 108(2)(b) of
the Constitution Act, our reply is that the Governor-Gen-
eral’s Act, to which s. 108 refers is an Act which the Governor-
General has enacted under s. 44 of the Constitution Act.

(1) [1040] F. C. R. 110, at p. 135. . (*) 11898] A. C. 88,
(*) (1883) 10 Q. B. D. 387. (4) [1896) A. C. 348.
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For these reasons it is submitted that the Bibar Excizse

Bhae Prosad (Amendment) Act, 1940, has heen validly enacted.

The RKing
Emperor.

Sir Alladi Krishnaswami Ayyar, A.-G. of Madras (N.
Rajagopala lyengar with him). The Abkari legislation 1n
the several Provinces was all at about the same time,
in or about the year 1886. The object of the legisla-
tion was to regulate the consumption of liguor by licences
and incidentally to raise revenue 10 the process. The
aim was maximum revenue and minimum consumption.
Tn 1013 or 1914 there was an Excise Enquiry Committee and
possibly as a result of its recommendations there were inserted
*h the various Abkari Acts provisions like s. 13A of the
Madras Act(!) and s. 19(2) of the Bihar Acti®), with a view
to achieve complete prohibition in any particular local area.
‘The interpretation put upon the amended section by the
Patna High Court in Kanhai Sahu v. King-Emperor(®) and on
the corresponding Bombay provision by the Bombay High
Court in Chinubhai Lalbhai v. Emperor(® is wrong. The
expression ‘‘any person’’ must in the context mean “all” or
“any”’. It cannot possibly mean a designated individual. It
is inconceivable that the Government should issue a notifica-
tion against a named person prohibiting him from drinking.
The use of the preamble of an Act to interpret . the terms
of the section is fallacious, particularly since the operative
part to be construed was enacted long aftet the preamble, and -
in pursuance of a different policy. Theexplanatory note to
the amending clause makes the point clear. -

Since the decision of the High Court on the proper con-

- struction of the section of the Abkari Act, referred to in

Kanhai Sahu v. King-Emperor, did not involve any constitu-
tional question, it could not be brought up before this Court,
nor could it be taken up to the Privy Council since the mattex
arose in a criminal case. The Bihar Government therefore
had no alternative but to amend s. 19(4)—Act. VIII of 1940.

~ The constitutionality of the amended section iz beyond
- doubt. The language of entry No. 31 of the Provincial I.isé

is absolute and unqualified. There is no conflict with any
entry in the Federal List or with any Federal power and there
is nothing to prevent full effect being given to the provinciai
ijtem. The entire subject of intoxicating liquor is within the
provincial power, and not merely a power to ‘‘regulate’ its
consumption. The Court is not called npon to construe any
such expression as regulation which has been held not to include
the right to prohibit (see’ Municipal Corporation of City of
Toronto v. Virgo)(®). Unless words of limitation are read into
the item, the power to prohibit cannot be denied. The Pro-
vincial Legislatures in Canada and in Australia have 'poWer to

) Madras Act No. I of 1888, . () (1940) L. L. R. 20 Pat. 181.
} B. & O. Act No. IT of 1915. ' (") . L. R. (1940) Bom, 587.
(%) [1896] A. C. 88, C

‘l
(2
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enact prohibition legislation, cf. s. 113 of the Anstralian Con-
stitution Act. There is no reason why such a power had been
denied to the Provincial Legislature, especially when India is
more wedded to the policy of prohibition than other Dominions.

Section 297 has no bearing on this question since the entries
in the Provincial List which are to be subject to the qualifica-
tion therein enacted are specified in the section and entry No.

31 is not one of them. Section 108(2) has nothing to do with

- existing Indian legislation, which has received the assent of

the Governor-General before the Government of India Act,

1935. The section refers to legislation under s. 44.

S. C. Chakravarty in reply.

: Cur. adv. vult
The Judgment of the Court was delivered by
Gwyrr C. J—In this case the appellant appeals agaiust

an order of the- High Court at Patna setting aside an acquittal

in a Magistrate’s Court and convicting the appellant of an

offence under s. 47(a) of the Bihar and Orissa Excise Act,

_ 1915(1) and a Government Notification dated 18th November,
11940, issued under the power conferred by s. 19(4) of that Act.
To understand the issnes involved in the appeal, it 1s necessary
to give some account of the history of the legislation under
which the appellant was charged and has now been ecnvicted.
' The Bihar and Orissa Excise Act, 1915 (Act No. IT of
. 1915), was a consolidating and amending Act, veplacing in
* Bihar and Orissa an earlier Bengal consolidating and amend-
ing Act, the Bengal Excise Act, 1909(%). Section 19 of the
Act of 1915 prohibits unlicensed persons (with certain excep-
tions) from having in their possession, without a permit grant-
ed by the Cellector, any excisable article in excess of such
quantity as the Board of Revenue may, under the nowers given
to it by the Act, have declared to be the limit of a retail sale.
Licensed vendors are similarly prohibited from having in their
possession at any place other tham that authorized by their
licence any quantity of excisable liquor in excess of the same
amonnt. Sub-section (4) of the section then provides as fol-
lows:— + ' - :
“‘(4) Notwithstanding anything contained in  the foregoing sub-
sections, the Jocal Government may, by notification, prohibit
. the possession by auy person or class of persons, either in
the Province of Bihar and Orissa or in any specified local
" area, of any excisable article either absolutely or sub)ect to
such conditions as it may prescrlbe.:' ’ ; )
Ry s. 47 of the Act, any person who, 1n coptmv‘t?ptmn of
the Act, or of any notification made under 1t, imports,
exports, transports, manufactures, —possesses T gells any
excisable article’ is liable to be imprisoned or to be fined, or to
he hoth imprisoned and fined. ' |
By a Notification dated March 26th, 1939, and made under
the suh-section quoted above, the local Government purported

(*) B. & O. Aot No, IT of 1915, (%) Bengal Act No. V of 1809,
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to prohibit the possession of country liquor and of certain drugs
in the aveas specified in the Notification. One Kanhai Sahu
was prosecuted and convicted under this l\iquﬁcat-lon. on a
charge of illegal possession of country liquor in a, prohibited
aren; but the High Court at Patna on appeal set aside the
conviction on the ground that the Provincial Government had
no power, as the law then stood, to make a _notlﬁcatlon pro-
hibiting the public generally within the Provinece or any part
thereof from possessing intoxicating liquor: Kanhai Salu
v. King-Emperor(t). The main ground of the decision was
that on the true construction of the sub-section the local Guv-
ernment only had power to impose prohibition on specified per-
sons or classes of persons, and that the words “‘any person or
class of persons” could mot be interpreted as meauning “all
persons or any class of persons’’. The High Court also laid
stress on the fact that, as it appeared to them, the Act of 1915
was an Excise Act, designed mainly for the benefit of the pre-
vincial fisc, and that it did not appear from the preamble to
the Act or its provisions generally that the Legislature had
intended that the Act should be used for the purpose of intro-
ducing the policy of what is commonly known as Prohibition.
As a consequence of this decision of the High Court, the
Governor of Bihar, in the exercise of the legislative powers
which he had assumed by his Proclamation of 3rd November,
1939, under s. 93 of the Constitution Act, enacted a Governor'’s
Act entitled the Bihar Excise (Amendment) Act, 1940(%). DBy
s. 2 of this Act a paragraph was inserted in the preamble to
the original Act of 1915 to the following effect :—
“Whereas in order to promote, enforce and carry into effect the
policy of prohibition, it is necessary to prohibit the impors,
export, transport, manufacture, sale and possession of liquor -

and of intoxicating drugs in the Province of Bihar or any
specified areas thereof:” '

Then by s. 3 of the Act, it was provided that s. 19(4)

Act of 1915 should be so amendedgs to prohibit the Igi)ssggsglr?
of intoxicating liquor “by any persom or class of persons
or, subject to such exceptions, if any, as may be specified in
the Notification, by all persons either in the Province of Bihar
or in any specified local area””. The words in italics ave
those added by the amending Act to the sub-section. The
amending Act was followed by a fresh Notification dated Nov-
ember 18, 1940, 1n the same terms as the Notification which
had been held by the High Court to be invalid, and it was on a
charge under this Notification that the Magistrate’s order of
acquittal was subsequently reversed by the High Court who
held that in view of the amending Act the appellant h;Ld no

~defence in law.

‘ Counsel for the appellant first contended that the amend-
ing Act of 1940 was in any case wltra wires the Provincial

© (9 (1940) T. L. B. 20 Pat. 181 ~ {*) Bihar Act. No. VIII of 1540,
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Legislature, and therefore equally wltra vires the Governor of
Bihar, exercising the powers of the Legislature by virtue of a
proclamation under s. 93 of the Constitution Act. He con-
tended also that the Act was invalid because it contravened
the provisions of paragraph (a) of s. 297(1) of the Constitu-
tion Act. His third contention was that the Act of 1915 was
a Governor-General’s Act within the meaning of paragraph
(b) of s. 108(2) of the Constitution Act and that there-
~ fore the Act of 1940 which amended it ought to  have
had the previous sanction of the Governor-General under that
“sub-section, the omission not having been made good by the
subsequent assent of the Governor-General to the ;Act, to
which the Governor had alone assented : see s. 109 of the Con-
stitution Act. It will be convenient to deal with each of these
contentions separately and in the same order. .

In support of his first contention, counsel boldly argued
that s. 100(3) of the Constitution Act, which gives a Pro-
vincial Legislature power to make laws for a Province or any
part thereof ‘‘with respect to’’ any of the matters enumerated
in the Provincial Legislative List, has not given power to
introduce either total or partial prohibition in the Province
by reason only that among the matters in the List with respect
to which a Provincial Legislature is empowered to legisiate
are those set out in entry No. 31: “intoxicating liquors and
narcotic drugs, that is to say, the production, maunufacture,
possession, transport, purchase and sale of intoxicating
- liguors, opium and other narcotic drugs”. A power to legis-
late ““with respect to intoxicating liquors” could not well be
expressed in wider terms, and would, in our opinion, unless
the meaning of the words used is restricted or controlled by
the context or by other provisions in the Act, undoubtedly
include the power to prohibit intoxicating liquors throughout
the Province or in any specified part of the Province. This
Court. has already held in The United Provinces v. Atiga
Begum(Y) that the power to legisiate with respect to the col-
lection of rents (List TT, entry No. 21) includes the power to
legislate with respect to the remission of rents as well as their
collection, and there is a dictum in one of the .judgments
in that case that the power to legislate with respect to “fisher-
ies” (List IT, entry No. 24) would include the prohibition of
fishing altogether in particular places or at particular times.
But, 1t is said, the context does in fact require a more restrict-
ed meaning to be-given to the gene‘ar?l_ words at the beginning
of entry No. 31, inasmuch as 'mtoxmatm‘g Ilquors and
narcotic drugs’’ is followed by the words “‘that 1s to say,
the production, manufactur_e, possession, transport, purohaa_.e
and sale of intoxicating liquors, opium and other narcotic

(*) [1940] F. C. R. 110, at p. 133.
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drugs”. In our opinion these words are explanatory or illus-
trative words, and not words either of amplification or limita-
tion. It is difficult to conceive of legislation with respect to
intoxicating liquors and narcotic drugs which did-not deal 1
some way or other with their production, manufacture, posses-
sion, transport, purchase or sale; and these words seem apt
to cover the whole field of possible legislation on the subject.
We were however referred to three English.authormtles which,
it was alleged, justified a different conclusion. These autho-
rities do not seem to us to be relevant, for they were concernf:’d |
with the meaning and effect of a statutory power to ‘‘regulate’’;
and it was held in all three cases that a power to regulate does
not include a power to prohibit. The first case was Dick v.
Badart(!). In that case a dock company, who were under-
takers under a special Act, had made by-laws prohibiting
workmen of a specified class from working on hoard any vessel
in the dock, wunless authorized by the company
or unless permission in  writing had  previously
been obtained from the superintendent of the dock.
The company had statutory powers to make by-laws (among
other purposes) for regulating shipping, unshipping and
removing of all goods within the limits of the dock and for.

- regulating the duties and conduct of all persons, whether the

servants of the undertakers or not, employed i the dock. It
was held that the by-law excluding that particular class of
workmen was beyond the powers conferred by the Act: first,
because s. 33 of the Harbours, Docks and Piers (lauses Act, .
1847, which was incorporated in the Special Act, had declared -
that, subject to certain specified conditions in any special Act
authorizing the construction of any dock, the harbour, docks
and pier should be open to all persons for the shipping and
unshipping of goods, and secondly, because a power to make
by-laws for regulating the duties and conduct of persons
employed in the docks could not autfiorize a by-law excluding
a specified class of persons. In the Municipal Corporation of
City of Toronto v. Virgo(®), an Act of the QOntario Legisla-
ture had given local authorities the power to make by-laws for
licensing, regulating and governing hawkers and petty chap-
men; and this was held not to authorize a by-law prohibit-
ing hawkers from plying their trade at all in a substantial and
imiportant portion of the city, Lord Davey observing : —“Their
Lordships think there is marked distinction to he drawn
between the prohibition or prevention of a trade and
the regulation or governance of it, and indeed the
power to regulate and govern seems to mmply a continued
existence of that which is to be regulated or governed’’.
Attention was also drawn to ‘other sections of the
Act, which gave power to make by-laws “preventing
or .regulating’, or ‘‘preventing -or regulating  and

- (*) (1883) 10 Q.B D. 387. (*) (1896] A. C. 88.
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licensing™, thus indicating that a power to prohibit, when it 12 -
was intended that it should he given, was always given by B8hols Prasa
. express words. The observations of Lord Davey were queted Tk &irg.
with approval by Lord Watson, delivering the jndgment of '
the Judicial Committee in A¢¢.-Gen. for Ontario v. Att.-Gen.
for. Canada(}), in which it was decided that the power given
. to the Dominion Parliament by s. 91(2) of the British North
America Act to make laws for the regulation of trade and
. commerce did not enable the Dominion Legislature to enact
legislation to prohibit the traffic in'intoxicating liquors. We
see no reason to dissent from the view that a power to reguiate
does not include a power to prohibit; but since neither the
word ‘‘regulation’ itself nor any other comparable expression
appears 1n entry No. 31, it does not appear necessary (o pursue
the argummnent further. A power to regulate may well imply
the continued existence of the thing to be regulated; but no
such implication can arise from the words in the entry which,
as we have said, only explain or illustrate the more corcise
expression which immediately precedes them.

Judgmant,

]

We must again refer to the fundamental proposition enun-
ciated in The Queen v. Burah(?), that Indian Legislatures.
within their own sphere have plenary powers of legislation as
large and of the same nature as those of Parliament itself.
If that was true in 1878, it cannot be less true in 1942,
¥very intendment ought therefore to be made in favour of a
Legislature which is exercising the powers conferred on it.
Tts enactments ought not to be subjected to the minute scrutiny
which niay be appropriate to an examination of the by-laws
‘of a body exercising only delegated powers, nor is the general-
ity of its power to legislate on a particular subject to be cut
down by the arbitrary introduction of far-fetched and imper-
tinent limitations. It was even contended on bebalf of the
appellant that the specifying of a particular subject-matter of
legislation necessarily indicated the intention of Parliament
that that subject-matter should be preserved, since, unless_ 1t
were preserved, there would be no subject-matter about which
to legislate. This argument is sufficiently refuted by the pre-
sence in List II of such legislative subjects as ‘‘unemploy-
ment’’ in entry No. 32 or “gambling’’ in entry No. 36.

The second point raised on behalf of the appellant was
that s. 19(4) of the Act of 1915, as amended by the Act of
1940, is invalid because repugnant to s. 207(1)(a) of the
‘onstitution Act. We confess that we have. difficulty in
appreciating this argument. Section 297(1)(a) enacts that no
Provincial Legislature or Government shall, by virtue of the
entry in the Provincial Legislative List relating to trade and
commerce within the Province, or the entry in the st 1:e1'a]t-
ing to the production, supply and distribution of commodities,

(1) (1896) A. C. 348, at p. 363, (%) (1878) 3 App. Cas. 859.
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bave power Lo pass any law or ta,lge any executive action prltjbl-
biting or restricting the entry into, or export from, the 10&
vince of goods of any class or description. It 18 plzyl‘n beyollw

words that this provision only refers to legislation with respect
to entry No. 27 and entry No. 29 in the Pro_vmcml Legislative
List; it has no application to legislation with respect to any-
thing in entry No, 31. A Provincial Legislature, if it desires
to pass a law prohibiting export from, or import 1nto, the
Province, must therefore seek for legislative authority to do
so in entries other than entry No. 27 or entry No. 29. If it
can point to legislative powers for the purpose derived from
any other entry in the Provincial Legislative List, thesr} its
legislation cannot be challenged under s. 297(1)(e). There
is no substance at all in the appellant’s argument on this point.

The appellant’s third point is no less unsubstantial. The
Act of 1915 required, as the law then stood, and in ract
received, the assent of the Governor-General. This, a,c-.’_zor('i-A
ing to the appellant, made it a Governor-General’s Act W thin
the meaning of s. 108(2)(b) of the Constitution Act, and
therefore the introduction of any Bill amending 1t required
the previous sanction of the Governor-General. The amend-
ing Act of 1940 did not receive this previous sanction, and
since it received the Governor’s assent only, the defect was
not cured by the provisions of s. 109(2) of the Constitution
Act. The Governor-General’s Act however to which s. 108
of the Constitution Act refers means, and can only mean, an
Act such as the Governor-General is empowered to enact under
3. 44 of the Constitution Act. The appellant seems to have-
forgotten that all Acts required the Governor-General’s assent
before the present Constitution Act came into force; and that
therefore, if his argument is sound, this strange result would
follow, that every Act passed by the Central or any local
Legislature before April 1st, 1937, would be a Governor-Gen-
eral’s Act, and no Bill repealing or amending it could Le
introduced without the previous sanction of the Governci-
General. It is preposterous to suppose that Parliament
intended (o place fetters of this kind on the general legisla-
tive powers of Legislatures in India.

It was faintly suggested that, in the absence of any provi-
sion for compensating those whose Iivelihood might be taken
away by the enactment of Prohibition, it ought to be assumed
that the Legislature had not intended to enact it.
Where a statute is ambiguous, the presumption that a T.egis-
lature does not intend to interfere with vested rights is Do
doubt reinforced by the absence of provisions for compensa-

* tion; but where the language is clear and there is no ambi-

guity, as we hold to be the case here, there is no room for such
arguments.
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... For the above reasons we are of opinion that the Bihar
fLxcise (Amendme_nt) Act, 1940, which amended s. 19 (4) of
the Bl_hil]." and Orissa Excise Act, 1915, was a valid Act and
was within the powers conferred upon the Provincial Legisla-

ture by s 100 (3) of the Constitution Act and entry No. 31
of the Provincial Legislative List.

Having regard to the view which we have taken of the
effect of the Act of 1940, it is not necessary for us to consider,
us we might otherwise have found ourselves compelled to do,
the carlier judgment of the Patna High Court to which we
have already referred and which followed a judgment of the
High Court of Bombay in which similar questions were raised :
Clanubhai Lalbhai v. FEmperor(). We- do not therefore
express any opinion with regard to those two judgments,
except in respect of one matter on which we think it desirable
to say a few words, because it was also the foundation of part
of the argument addvessed to us in the present case. Both
the Bombay and Patna High Courts seem to have been a good
deal influenced by the view that the Acts they were consider-
ing were exclusively excise or revenue Acts and that nothing
was to be found in them indicating the intention of the Legis-
lature that they were to be, or could be, used for the purpose
of promoting a policy of total or partial Prohibition. In the
case of Bihar, 1t was sought to overcome this difficulty at a
later date by the insertion in the amending Act of 1940 of
the additional paragraph in the preamble to the original Act
of 1915, which we have already cited. The purpose for
which resort may be had to the preamble of a statute has been
stated in a well-known passage: ‘‘If any doubt arises from
the terms employed by the Legislature, it has always been
held a safe means of collecting the intention to call in aid the
ground and cause of making the statute, and to have recourse
to the preamble, which, according to Chief Justice Dyer, 1s
a ‘key to open the minds of the makers of the Act, and the
mischiefs which they intended to redress’ *: Commissioners
for Special Purposes of Income-taz v. Pemse{(z). _But we
doubt very much whether a preamble retrospectively inserted
in 1940 in an Act passed 25 years before can be looked at by
the Court for the purpose of discovering what the true inten-
tion of the Legislature was at the earlier date. A Legisla-
ture can always enact that the law is, and shall be deemed
always to have heen, such and such; but that is a wholly
different thing from imputing to dead and gone legislators a
particular intention merely because their successors at the
present day think that they might or ought to have had it.

Tt is however by no means clear to us that the Leglslature‘
of Bihar and Orissa (as the Province then was) m;'] 915 never
had in mind the possible use of the Bihar and Orissa Excise

' . C, . 542,
() I. L. R. [1940] Bom. ag7. () [1891] A. C. 531, per Lord Halsbury, L. C., at p. §
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Act, 1915, for the promotion of a policy of total or partial
prohibition. The Act of 1915 was, as we have said, a con-
solidating and amending Act which replaced an earlier con-
solidating and amending Act, the Bengal Excise Act, 1909.
An examination of the statutes which were consolidated 1n
the latter Act shows that the provision which is now s. 19 4
of the Act of 1915, and which the Act of 1940 amended, first
made its appearance on the statute-book in 1909; that 1s, it
never formed part of the original Excise Code. A sub-sec-
tion similarly expressed is to be found in the legislation of
other Provinces; and, so far as we can ascertain, it was 1n
every case an addition to the original Code. Thus, in Madras,
where it now appears as s. 13-A of the Madras Abkari Act,
1886(1), it was inserted as a separate and substantive section
by the Madras Abkari (Amendment) Act, 1913. In Bombay
it appears as s. 14-B (2) of the Bombay Abkari Act, 1878(%) -
but it was inserted in that Act for the first time by the Bombay
Abkari (Amendment) Act, 1912. Its history in other Pro-
vinces also will be found to be the same. :

There is no reason in theory or principle why an Excise
Act should not have a double object, the benefit of the revenue
and the improvement of public health or morals by a greater
control of the liquor trade; the Licensing Acts in England
are an example. We find it not easy to understavd the pur-
pose or object of s. 19 (4), 1f it were not intended for the pur-
pose of promoting the cause of temperance, whether by means
of the policy which used to be known as local option or hy
means of total Prohibition; and its appearance on the statute
book in so many Provinces in the course of the same genera-
tion is a proof that temperance doctrines were, as indeed 1s
common knowledge, attracting public notice. at that period
over a considerable part of “India. The only novelty about
‘more recent legislation is that it goes further and is more
radical in character.

_ If it were necessary for us to do so, we should not hesitate,
in construing the Bibar Act of 1915, to reject the argument
sought to be based on the assumed absence of any intention on
the part of the Legislature to deal with the question of Pro-
hibition 1n its excise legls]a.tlon. For the reasons which we
have given, we should be disposed rather to draw from the
language of the Act a different inference altogether; but the
1wew we take in the present appeal makes the question no
longer important.

o C’g‘s}z:appeal mus't be dismissed. There will bg no order as
Appeal dismissed

Agent for Respondent: I'. K. Prasad.

(1) Madras Act No. I of 18886, (?) Bombay Act No. V of 1878
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ADMINISTRATOR, LAHORE MUNICIPALITY,

2.

i DAULAT RAM KAPUR.

[SirR MauricE GWYER, C. J., SIR SRINIVASA VARADACHARIAR
~ and SiR MuBAMMAD ZAFRULLA KHaN, JJ.]

Punjab Municipal Act, 1911, s. 61 (2)—Attempt by Munici-
pality to levy octroi duty on sali—Power of the Provinciai
Legislature to impose tax or duty on sali—Government of

- India Act, 1935, Schedule VII, entries Nos. 44, 45 and
47 of List 1 and entry No. 49 of List IT—Effect of 5. 100

(1) of the Government of India Act.
Whether the power of the Central Legislature to impose duties or taxes
on salt be derived from entry No: 47 of List I of the Sevenfh Schedwe
to the Constitution Act or from entries Nos. 44 and 45, the effect of the
combined operation of entry No. 47 of List I and of section 100(1) of

the Constitution Act is to deny to the Provincial Legislafure the power
to make laws with respect to salt. )

Section 61(2) of the Punjab Municipal Act, 1911, does mot empower
@ Municipality in the Punjab to levy an ocfrei duty on salb, since it only
aubhorizes the Municipality to impose any tax which a Provineial Legisla-
ture has power to impose in the Province under the Constitution Act.

AprpEAL from the High Court at Lahore.

The material facts are stated in the opening paragraph of
the Judgment. , _ ,

Rai Buwhadur Harish Chandra (Radhe Mohan Lal with
him) for the respondent.—There is a preliminary objection
to the form of the appeal. A party to the proceedings in the

Court betow can alone appeal to the Federal Court and that’

party being the Municipal Committee, Lahore, it is not cpen
to the Administrator in his own name now to prefer the
appeal. While it is admitted that the Municipal Committee.
TLahore, had been suspended by the Local Government, . _bh‘e
Comunittee having been constituted, under s. 18 of the Punjab
Municipal Act, as a body corporate with perpetual succession,
the supersession of the Committee did not terminate the
corperation as such and consequently all proceedings sheuld
be taken in the name of the corporation only. He referred to
Sadhu Mal-Khazana Mal v. Devi Chand(Y), and relevant sec-
tions of the Punjab Municipal Act, particularly s. 233. When
another Committee was constituted in place of the superseded
Coramittee it would mean the revival of the old corporation
only and not the creation of a new one. Consequently the
appeal should have been lodged by the Municipal Committee
of Lahore and in the name of the Municipal Committee alone.
[The Court over-ruled the ]objection and stated that they
i ir reasons later. . )
Awou]}}i. gfq‘zr:gﬁ elji r_eG of the Punjab (Kanwal Kishore I%’:q,z-
zada with him) for the appellant.—In the Leg1slatlﬁre If!}:,é;:
the taxing entries always figure separately fromlﬂi(:1 e 10Jt“ax
entries and therefore the Federal Legislature could only t

(") A. X. R. 1937 Lah. 347.

1942
Feb, 23; Mar.
4.
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““attemnpts in the past by the Central Legislature to €
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entries and not under the entry “salt’’.

the Federal Legislature has no power
of salt into a local area for consump-

tion, use or sale therein. As the expression ‘‘goods’ s
comprehensive enough to include salt, the Provincial Legisla-
ture is competent under entry No. 49 to levy on salt the duty in
question. It is clear from the chapter in which s. 140 figures
and from the language of s. 140 that this is not a charging
section and, therefore, no POwer had been conferred on the
Federal Legislature under this section to levy any duty on
salt. Also, that the expression “‘duties on sait’> which figures
in s. 140 was used because ab that time under the Salt Act the
Central Government was levying a duty both on salt manufac-
tured in any part of British India and on salt imported by
land into any part of British India.

Rai Bahadur Harish Chandra (Radhe Mohan Lal -with
him) for the respondent.- On the main appeal reference 18
made to passages in Craies’ Statute Law, pp. 68, 107 and 110,
and to the following cases: Barrell v. Fordrea(Y); Pakala
Narayana Swami V. Emperor(?); Oriental Bank Corporation V.
Wright(3); and W hiteley V. Burns(*).

The provisions of s. 100 of the Constitution Act are man-
datory. Under s.s. (1) of that section a Provincial Legisla-

ture has no power to make laws with respect to any of the
In view of entry No. 47 iu the

matters enumerated in List I.

said List, it is not open to a Provincial Legislature to legis-
late in respect of salt. In answer to the arguments of -the
Advocate.General of the Punjab, that entry No. 49 in List 1T
covers the present case, it is urged that that entry cannot be
read as being applicable to salt as salt is wholly ‘included in
TList . Reference may be made to certain other enfries in List
I to show that Parliament adopted different language wherever
it allowed the Provincial Legislature to legislate about matters:
covered in List I. Section 140 further clarifies the positioi.
As far as duties, of any kind whatsoever, on salt are concern-
ed, they can only be levied and collected by the Centre and notig

by the Province. Counsel also gave a historical survey o©
n against

nhance the |

32
salt under the taxation
1§ this view is correct,
to levy a cess on the entry

duty on salt.
Sir Brojendra Mitter, A.-G. of India (H. R. Kazimi

> with him) for the Government of India.—Section 140 does Dot

deal with legislative power at all. “‘Federation’’ i nab
2;:101;19% Iﬁeang the Executive or the Governosnézsgral illi1 ngm—
NP ﬁge 18 tf};he legislative power in respect to taxation on
salt? T - contention that it is in entries Nos. 45 and 46
m st T, i.e., customs and excise, is not valid, because, themn

e expression ‘‘duties on salt’” in s. 140 would have been

(1) [1932] A. C. 676, at p. 682
%) A. L R. Co47 et o (8) (1880) 5 App. Cas. 842, at p. 866.
) R. 1039 P. C. 47, at p. 51. {#) [1908] 1. IRPB. 335?“ pﬂ: 71())9.8
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qualified by the word “‘Federal” or some such words as used 1%
iv s. 137, The word “salt” in entry No. 47 in List I should 4@mnisrator,’
be interpreted to include all taxation. Indian legislative wiisiati
practice has been to use the word “‘salt’’ as a source of central D“&‘f;‘,?u’,‘j’"‘
revenue, as lncluding duties on salt: see Devolution Rules " Judgment
under the 1919 Act, Section I, Pt. I, entry No. 11.- In Indian
legislative practice taxation on salt, whether customs, 2xcise
or octroi, has always heen the business of the Centre. On all
these grounds the Provincial Legislature is incompetent to im-
pose any duty on salt. Reference was made to the Salt Duties
Act (Act No. X of 1908) and to the following cases: Croft v.
Dunphy(t) and Gallagher v. Lynn(?), '

M. Sleem, A.-G. of the Punjab, in reply.

Cur. adv. vult
The Judgment of the Court was delivered by -

VaraDACHARIAR J.—This appeal arises out of proceedings
taken by the respondent to challenge the validity of an
octroi ‘duty on salt imposed by the municipal adminis-
tration of Lahore. Under s. 61(2) of the Punjab Municipal
Act, 1M11(%), the municipal administration is empowered,
with the previous sanction of the Provincial Government, to
impose any ‘‘tax which the Provincial Legislature has power
to impose 1n the Province under the Government of India Act,
1935°. 1In April, 1938, the appellant who, under s. 238 of
the Municipal Act, had been exercising the powers of the
superseded Municipality of Lahore published a notification
imposing octroi duties at varying rates on goods imported into
TLahore, and salt was one of the commodities specified in the
schedule under the heading “‘articles of food and drink’. In
Octoher 1939, the respondent brought two maunds of salt into -
the municipal limits and, with the evident object of making it
a test case, he paid the duty under protest and later applied
" for refund of the amount. When the matter was taken on
~appeal to the Deputy Commissioner, under s. 84 of the Punjab
Municipal Act, he referred to the High Court the question
whether the notification above referred to was authorized by
law so far as it related to the impost on salt. The learned
Judge who heard the reference held that in imposing a t},lax
on salt the appellant had transgressed the limits of his (a}ut 2-
rity under the law. The appellant now appeals to this Court.

On. behalf of the respondent, a preliminary ob]ectﬁog WillS
taken to the form of the appeal. 1t was contended that only
a party to the proceedings in the court below could appeal 1‘;0
this Coourt and that the Municipal Con'upltg%e, «'éﬂd II;;Ot vtvaz
Admipistrator, was the party in the High hogrb' st
also ureed that as the Municipal Committee had BEEn CHuss -

o : “oinal Act a body corporate with per
tuted by s. 18 of the Municipal ! " to  th
petual succession, its supersession did not put an e .

(?) [1937] A. C. 863.

1
(*) [1933] A, C. 158. (%) Punjab Aot No; IIT of 1011
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corporation and that all legal proceedings by or against the
corporation must, as provided in that section, be 1nstiruted-
only in the name of the corporation. These objections seem
to us devoid of substance. The proceedings Lefore the Deputy
Commissioner and the reference by him to the High Court
were not framed on the lines of formal pleadings; but faking
them as a whole it would appear that it was the Administrator
who was treated therein as the opposite party though in the
title of the judgment of the High Court the ““Municipal Com-
mittee, Lahore” is described as the respondent. —The provi-
sions of s. 18 of the Punjab Municipal Act relating to the
corporate character of the Committee and the manner of suing
must be read subject to the provisions of s. 238(2) which lays
down the consequences of a supersession. It may be (as beld in
Mohamahopadyaye Rangachariar v. The Municipal Council
of Kumbakonam(*), that a supersession has not the effects of
a dissolution and that when another Committee is constituted
in the place of the superseded Committee, it is a revival of
the old corporation and not the creation of a new one. But
during the period when the order of supersession is in force,
the statute makes it clear that all the members of the Com-
mittee vacate their seats and that all the powers and duties of
the Committee are to be exercised and performed by tie
Administrator. It seems to us that we should be carrying the
legal fiction to a needless length if we insisted that, even in this
state of facts, proceedings must be taken only in the name of
the dormant corporation. It has not been disputed that the
person competent to take proceedings is the Administrator;
and even if the true view should be that he should take pro-
ceedings in the name of the Committee, the defect is one purely
of a formal character which can be cured by amendment.

The decision of the question of law arising in the cuse
turns on’ the combined effect of entry No. 47 of List I and
entry No. 49 of List II of the Seventh Schedule to the Consti-
tution Act. Under the latter, a Provincial Legislature is
entitled to levy “‘cesses on the entry of goods into a local avea
for consumption, use or sale therein’’; and the appellant
claims that the oetroi duty in question falls within this des-
cription. The respondent contends that this entry must be
interpreted in the light of entry No. 47 in List T which makes
salt a subject within the exclusive control of the Federal Legis-
lature. One way of putting the respondent’s argument is to
say that, rea;d_mg the two Lists together, the general descrip-
tion ‘‘goods’ in entry No. 49 of List IT must be understood as
referring to goods other than salt. It is also contended that
under s. 100(1) of the Constitution Act, the Provincial Legis-
lature has expressly been denied the power to make laws with
respect to salt, since “‘salt”” is one of the matters enumerated

(1) (1908) I. L, R. 29 Mad. 539,
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in List I. Both these contentions were upheld by the learned ¢ |
Judge who dealt with the case in the High Court and he was 4ttt

Lahore

also of the opinion that s. 140(1) of the Constitution Act lent wipak

some support to this view. D™

Ly support of this appeal, it has been contended by the Judgme:t.
Advocate-General of the Punjab that the learned Judge erred
in treating entry No. 47 in List I as the source of the Central
Legislature’s authority to impose any duty or tax on salt, and
that he also erred in relying upon s. 140 as though it were a
charging section. By a reference to various entries in Lists
T and II counsel attempted to show that, whenever a power to

“tax was infended to be conferred, it was expressly given; and
he urged that a general mention of a subject as in entry No.
47 was only meant to give a general power of control and had
no relation to powers of taxation. He invited attention in
this connection to entries Nos. 19, 26, 28 and 33 of List I and
compared them with entries Nos. 44, 58, 57 and 46. He like-
wise compared entries Nos. 21 and 36 of List IT with entries
Nos. 43 and 50 in the same List, and entry No. 52 of List II
with entry No. 32 of List III. On this footing he argued
that so far as the levy of tax or duty on salt was concerned, the
subject must be deemed to be provided for only in entries Nos.
44 and 45 of List T and that, as the impost now in question was:
not in the nature of a customs duty or excise duty, there was
no reason for restricting the scope of the general language used
in entry No. 49 of List IT or for bringing into operation the
prohibition enacted in s.s. (1) of s. 100 of the Constitution Act.

An eXamination of the entries in the three Lists lends some
support to counsel’s contention as to the lines on which the
Lists have been framed. But we are not prepared, nor do we
think it necessary for the purpose of this case, to accept that
contention in its generality. We hesitate at any rate to say
that the powers of the Central Legislature to impose duties or
taxes on salt must be limited to those derivable under entries
Nos. 44 and 45 of List I. Tt is true that s. 140 of the Consti-
tution Act is not a.charging section and that it occurs in a
chapier dealing with the distribution of revenues between the

- Federation and the federal units. But the express mention in
"that section of ‘‘duties on salt’’ separately from ‘‘federal
duties of excise’”” and ‘‘export duties’’ rather suggests that
dutirs on salt were not contemplated as falling under entries
" Nos. 44 and 45 of List I. Counsel suggested that the separate
reference to duties on salt might have been made with a view
to include import duties thereon under the heads of revenue
divisible among the federal units. This is a possible explana-
tion: but it is nevertheless difficult to get rid of the impression
that duties on salt were regarded as a category by themselves
not comprised under the headings of excise or customs duties.
Such separate treatment would indeed seem to be justified by
the fact that, unlike other goods which may form the subject
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ustoms duties, salt 18 in 2 sense a state monopoly
in Lhis country and its mapufacture, transport and sale are
sabject o stafe control. It was for this reason ‘clea_rly‘ th_at
entry No. 47 of List I included salt in the exclusive jurisdic-
tion of the Central Legislature. ‘ .

Assuming however for the sake of qrgument that the Cen-
tral Government’s power to levy any 1mpost on salt must be
derived only from entries Nos. 44 and 45 of List 1 and that
entry No. 47 was not intended to include the power of levying
taxes or duties, the objection based upon s. 100(1) of the Consti-
tution Act would nevertheless remain, so long as salt is an
entry specifically included in the exclusive Federal List. The
appellant’s counsel would read entry No. 47 as though it said.
in terms, “‘salt except taxation’’. We do not think that this
is legitimate or permissible. It is one thing to say that the
entry does not authorize taxation, but it is a different thing
to say that taxation is excluded, as that will make a material
difference in the operation of s.s.(1) of s. 100. If taxation is
specifically excluded from entry No. 47 in List I, the effect
will be to take away pro tanto the prohibition against provin-
cial legislation imposed by s. 100(1). It is on the other hand
quite conceivable that, even without the power of taxation,
Parliament should have desired that the Central (Government
and the Central Legislature should retain exclusive control
over salt and to prohibit any kind of interference with it
by Provincial Legislatures. It is, for instance, common
knowledge that public opinion in this country has aiways.
insisted that salt should be made available to the people at the
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of excise or ¢

_lowest possible price; but the recognition of a power in the

Provincial Legislature to impose duties on salt, whether for
the benefit of provincial revenues or for the benefit of Incal
authorities, might materially affect the policy of the Central
Government in this respect.’ -' :

it 1s noteworthy that in respect of opium and petroleun,
the exclusive jurisdiction of the Centre is limited by the words
S0 fa,r’ as regards cultivation and manufacture or sale. for
export’” in entry No. 31 and the words ‘‘so far as regards
possession, storage and transport” in entry No. 32. Such a
limitation justifies the view (confirmed by entry No. 40 of Tast
LI) that the Provincial Legislatures are not wholly deprive
of jurisdiction with reference to these goods. But the refer-
ence to salt in entry No. 47 ig unqualified; and therefore it 18
not possible to put any limitation npon the extent of exclusion
of provincial interference, so far as this item is concerned.
conparison of entry No. 2 in List T with entry No. 10 of the
same List is instructive in this connection. as showing &%
instance of the total exclusion of pmvinc{;ﬂ jurisdiction in
respect of naval, military and air force works while recogniz:
ing the possibility of provincial legislation even in respect ©
works, lands and buildings belonging to the Federation, if at
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so far as they are not naval, military or air force works. In

1042

the view above stated, it is unnecessary to discuss the distine- <*"jriiratr

tion sought to be drawn between cesses and taxes, because, if -

- the Provincial Legislature is wholly precluded from dealing
with salt, it is immaterial whether the proposed impost is one
by way of tax or one by way of cess. " '
Lt may be a question whether, notwithstanding the general-
1ty of entry No. 47 in List I, a Provincial Legislature may not
enact legislation which only incidentally affects salt (see
Gallugher v. Lynn('), and see also observations in A ¢f.-Gen.

- for the Domimon of Canada v. Atts.-Gen. for the Provinces
- of Ontario, Quebec and Nova Scotia(®). But that question
does not arise in the present case. When taxes are imposed
specifically upon a number of items, only some of which are
within the jurisdiction of the Legislature which imposes thent,
the validity of each impost can be dealt with by itself and
there is no question of the one affecting the other. The situa-
tion is not parallel to one in which legislation whose mqin
objest or pith and substance is legitimate is sought to be in-
validated merely on the ground that it incidentally affects-
something outside the sphere permitted to the T.egislature

which has enacted it. :
"Tne appeal fails and is dismissed with costs -~
' : Appeal dismissed.
Agent for Appellant: B. Banerjt.
Agent for Respondent: Ganpat Rat.
Agent for Government of India: K. Y. Bhandarkar.

(1) [1937] A. C. 863. () [1898] A. C. 700, at p. 716.
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R NIHARENDU DUTT MAJUMDAR

Widpr. 10,
U.
THE KING EMPEROR.
fSr Mavrice GwyYER, C. J., Sir SRINIVASA VARADACHAKIA
- AND Sir MueaMmap ZArFrRuLLA KHaN, JJ.)] :

Dgfgnce of Ind?,a ACt, 1939 (antﬂll Acet ]VO. X‘X!XV O‘f
1989)—Rules under—Vahdity of Government of India
Act, 1935, ss. 102, 316—Powers of existing Indian Legis-
lature—Resolutions of Parliament—Proof of—FEwvidence
Act, 1872 (Central Act No. I of 1872), s- 78—Sedition—
Gist of Offence—Indian Penal Code, 1860 (Central Act
No. XLV of 1860), s. 124-A—Duty of Courts in India.

The powers conferred by s. 102 of the Constitution Act are properly
exercisable by the existing Indian Legislature, and therefore the Defence
of India Act, 1939, is not ultra vires on the ground only that it was enacted
by that Legislature.

. The volumes of the officiul Parliamentary Debates, published under
the authority and control of the Houses of Parliament, afford adequate proof
of the passing of the resolutions approving the Proclamation of Emer-
gency mentioned in s. 102 of the Constitution Act by the Houses of
Parliament. .

Though the question is one of the method of proving an event which
oceurred in England, the law applicable is the Indian and not the English .
law of evidence.

The proceedings of Parliament fall under either the second or the fourth
of the categories in s. 78 of the Indian Evidence Act, 1872. The expres-
sion “‘Journals’’ in that section is not to be confined to the official Journals
of the two Houses of Parliament but includes also the official Parlimentary
Deba.tes which are printed under the authority of Parliament,.

Since the *‘prejudicial act’’ which is made an offence by Rule 34 (6) .
of the Defence of India Ruleg is defined in language similar to the defini-
tion of sedition in 5. 124-A of the Indian Penal Code, the law relabing

to thg latter is equally applicable to the former notwithstanding the differ-
ence in nomenclature. -

The gist of the oﬂ'ggce .of sedition is the promotion of public disorder
or the. reasonable anticipation op likelihood that public disorder will be
promoted. The acts or words complained of must either incife to disorder

or must be such as fo satisfy a reasonable man that that is their intention
or tendency,

. l}L}Ield, on tl}e facps. of the case, that the speech which was the subject
of the proceedmgg_ giving r1se to the appeal did not exceed the lega!l lirnits
of comment or eriticism and therefore did not amount to sedition or to &

Eﬂ;ﬁlcml act within the meaning of Rule 84(6)(e) of the Defence of India

Observations on the offence of sedition generally.

APPEAL from the High Court at Calcutyta,.

In consequence of a speech made on April 13, 1941, at Cal-
cutta, the appellant was convicted by the Additional Chief
Presidency Magistrate at Caleutta on J uly 21, 1941, of offences
under sub-paragraphs (e) and (k) of paragraph (6) of Rule 34
of the Defence of India Rules and was sentenced to be detained
till the rising of the Court and to pay a fine of Rs. 500 and in
defanlt to undergo rigorous imprisonment for six months.
This conviction and sentence was upheld, on appeal, by the

e
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29, 1941.

Aswini Kumar Ghose for the appellant. The Defence of
India Act and the Rules made under that Act are wltra wires
the present Ind1an_‘ Legislature. Section 316 of the Constitu-
tion Act does not 1n terms refer to s. 102 of the Act. There-
fore t%le legislative powers conferred by s. 102 can only be exer-
(!:fset_l lH); the Federal Legislature and not by the existing Indian

egislature.

The Proclamation of Emergency issued by the Governor-
'Genera.l on September 3, 1939, was never approved by Parlia-
ment; 1in any case the prosecution did not give any legal proof
of such an approval. Even if Parliament had approved the
Proqlamation on the first occasion, a further Proclamation was
required after the lapse of six months, see ss. 43, 89 and 93
of the Constitution Act. .

Lastly it is submitted that the speech complained of did
not amount to an offence under law and therefore the appellant
has been wrongly convicted.

Sir Asoka Roy, A.-G. of Bengal (Hamidul Haq Chaudhaurt
with him) for the respondent. There is no substance in the
constitutional questions raised by the appellant. The real
question in this appeal is whether the High Court was justi-
fied in proceeding on the basis that the Proclamation of Emer-
gencv had been approved by resolutions of both Houses of
Parliament. It is submitted that the High Court was justi-
fied in_so proceeding because (1) the High Court was entitled
under s. 5 of the Indian Evidence Act, 1872, to take judicial
" notice of what had been done by Parliament in regard to the
Proclamation of Emergency, and alternatively (2) there was
sufficient proof of the fact of approval under s. 78 of the Iivi-
dence Act. ]

Under s. 57(1) of the Evidence Act it was the duty cf the
Court to take judicial notice of all Indian laws. The appel-
lant was being prosecuted under the Defence of India Act and
it having been contended that there was no such law as the
Defence of India Act in operation at the material date. 1t
became the dutv of the Court to ascertain whether the neces-
sarv resolutions of Parliament had been passed or not for the
purpose of noticing the law. A party 1s not required to prtrl)-
duce any book or document 11 support of a fact of Wl}}C}‘l the
Court has to take judicial notice unless the Court requires hw.n
t5 do so. If the Court from its general knowledge Wa‘s_awmi
of the fact that resolutions had been passe_d by Pa{{']mmiﬁ
proving the Proclamation of Emergency ﬁt coulc? m{e-f(f;?its
cial notice of that fact. If the Court wis ed to 1}?5011:I \

id to Hansard, the Court was entitled to doso. That Hansa
a ‘ ference cannot be disputed: see
ropriate kook of refere I ]
is an appor » Lajpat Rai(t). If the resolutions
“phe Englishman’’ Ltd. v. Larpa ( e e
of Parliament cannot be treated as a matter coming withl

(1) (1910) I. L. R. 37 Cal. 760, at p. 780
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1942 . o . o i e High
b~ arview of item (1) of the Eaplanation 1 . 57, th
Figrendu DU %ourt Was entitle(d)to take judicial notice of what hagl bFZ,I;
ore &g done by Parliament as a matter of great p}lbhc notql lety or o
Engeror.historical fact. A fact of such a public character t@s b (W)(E
resolutions of Parliament approving of the Prqcl%mﬁhli%% the
Finergency by the Governor-General 1s a n'mttelsoction = of
Court could and should take judicial notice. ; e en the
the Evidence Act gives a list of certain facts o W‘s ot ex-
Court shall take judicial notice. The 1}'5513 howevell_l‘al_ i Rai;
haustive or complete. ‘The Englishman Lid, V;E - dygjnce 6th
Woodrofte’s Evidence, 9th Ed., p. 489; Sarkar's SVlctions’ 4 to
Ed., pp. 504-505, 514-515; Taylor on Evidence—o¢ e dence :
91: Bost on Evidence—Sections 253-254; Roscoe's 879 to 695;
20th Ed., Vol. T pp. 82—86; 13 Halsbury, Paras. :
and Phipson’s Evidence, p. 19, were ref_erred to. .

As to how far a Judge can import his personal knowledge,
‘see Woodrofte’s Evidence, 9th Ed., p. 485; Sarkar’s Evidence,
6th Ed., p. 516; Lakshmayya V. Sri  Raja Varedaraje
Apparow Bohadur(l). ‘

"Phe resolutions of Parliament have been sufficiently proved
ander s. 78.  Section 78(2) is the appropriate provision in
this case and not s. 78(4), though for the purposes of the argun-
ment. it would not make any substantial difference. The
reasons for applying s. 78(2) in this case are: (1) s. 78 i 1o be
read in the light of s. 74 which defines public documents; (2)
s. 74(1) (iii) shows that a foreign country is contra-distinguish-
ed from British India or any other part of His Majesty's
Dominions; (3) a comparison of ss. 78(3) and 78(4) will

“shiow that the Acts of the Executive of a foreign country would

not include proclamations,,orders etc., issued by the Executive
of His Majesty’s Government in the IInited Kingdom; (4)
s. 86 (marginal notes) also gives some indication as to what
is meant by ‘foreign’ in the Evidence Act. FHansard .
-comes within the words of s. 78(2)—"‘copies purporting to be
printed by order of the Government concerned’’. Hansard is
printed by authority of His Majesty’s Stationery Office and
therefore by order of the Government concerned: see also
Evidence Act, 1845, and Documentary Evidence Act, 1882.
For the history of Hansard, see Gilbert Campion’s *‘Introduc-
tion to the Procedure of the House of Commons’’. The expres-
sion “Journals’’ in s. 78 should be given a broad meaning.

- Regarding the argument that the Defence of India Rules
go beyond _the scope of the Act, it is submitted that there is no
substance in that point. Section 2(1) is wide enough to cover
the rules in question. Emperor v. Meer Singh(?); Ramanuje
Ayyangar, In re®; Rex v. Halliday(®): and Hodge v. The
Queen(s) were referred to. .

(1) (1912) I. L. R. 36 Mad. 168, at pp. 178, 180.181, 183-184.
(3 I. L. R. [1941] All 617, (®) L. L. R. [1941] Mad. 169.
(#) [1917] A. C. 2680. c (5} (1883) & App. Coa, 117,
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On the merits of the appeal, the Courts below have

1942
Nikarendu Dt

held that the speech oftends against the Defence of India Rules Majumdar

and it 1s fov the appellant to satisfy the Court that the High
Court was wrong in the view that it took. It is true that a
portion of the speech is missing but the point for consideration
is whether or not there is enough of the speech before the Court
to come to a finding that it offends against the law. The law we
‘ are@concerned with is not the Indian Penal Code, but the
Defence of India Act and the Rules made thereunder.  The
question is whether the appellant by making the speech com-
plained of was guilty of doing a “prejudicial act” within the
mcaning of the Defence of Indja Rules or in other words
whether the appellant by making the speech did something
which was intended or was likely to bring into hatred or con-
t.?mpt or to excite ‘disaffection towards His Majesty or the
Coovernment established by law in British India.” Taking the
. gpeechla._s a whole, 1t 1s submitted that the High Court was Fight‘
in the view it took that the speech offended against the law.

Sir Brojendra Mitter, A-G. of India (H. R- Kazimt with
him). It has long been recognized that the list in s. 57 of the
Indian Evidence Act, 1872, 1s _
(1) should be given a liberal interpretation and not confined
to the text of an Act. Act means an Act in force. The old
form of the section, which has been adapted into the present
form, expressly said so. Therefore, the fact whether an Act
is well within the scope of judicial notice.

is in force or not 1 _ 1 o
The Court should know or inform itself whether an Act is in
t to take judicial

force. The prosecution called upon the Cour '

notice of the fact that Resolutions of Parliament kept the
Defence of India Act alive, and the relevant volume of Hansard
was produced. The Court was satisfied. ~This is quite enough
for the case.  That section 57(1) should be liberally interpret-

ed can be illustrated by the recognition. “‘rithout proof, of the
Declaration that India was at war with Germany, of the Pro-

clamation of Emergency, of Notification bringing an Act into
force, of Rules made under the Defence of. India Act, and so
on. These are all matters outside the text of the Act. Theve 18
no reason, therefore, why Resolutions of Parliament, which
prolonged the proclaimed emergency and kept the Defence of
. India Act in force ghould not be similarly recognized,

provided appropriate hooks are produced. The Act purports
to be in force for the duration of the war and for six months
thereafter. On the raising of the issue whether the Act was
in force, it was the business of the Court to know whether it
was in force or had lapsed. Tt was entitled to get the

information from Hansard.

Secondly, the facts that there was a declaration of war
by the Governor-General, that a Proclamation of Emergency

not exhaustive. Section 57

The Hing
Emperor.
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was issued, that, as a consequence, legl&}latlve power 1D Tnds
Jized and the Defence of India Act was passed al

i tion under
Parli ercise of the statutory fu;lc der
that Do sttt ed Resolutions approving

s. 102 of the Constitution Act, passf pubhc tory &

the Proclamation, are all matters ol pu
future historian may record. Public history should not db_e
history. Hence Courts should take judi-

cial notice, under s. 57, of these matters of public history.

irdly, Government has, from time to time, been making
Rulrgil Jndgr the Defence of India Act. These are official a,lct?3
and Courts should presume, under s. 114, Evidence Act, tlad
such official Acts have bezen regularly performed. They coul
not be regularly performed if Parliament had not passed the
Resolutions. In the absence of evidence to the contrary, the
presumption stands. Hence, no proof of the Resolution 1s
pecessary.

Aswini Kumar Ghose in reply.

limited to ancient

Cur. adv. Vult

The Judgment of the Court was delivered by

Gwyer C. J—In this case the appellant was convicted
by the Additional Chief Presidency Magistrate at Calcutta
on the 21st of July, 1941, of offences under sub-paragraphs
(e) and (k) of paragraph (6) of Rule 34 of the Defence of
India Rules, and was sentenced to be detained till the rising
of the Court and to pay a fine of Rs. 500, and in default to
undergo six months’ rigorous imprisonment. This conviction
and sentence was upheld on appeal by the High Court, and
the appellant now appeals to the Federal Court. He has
taken a number of points in his appeal, but those argued
before us were only three in number. There was first of all a
constitutional point, secondly, a point on the law of evidence,
and lastly, the point whether the speech which formed the
basis of the charge against him justified a conviction at all.
The last two matters would not ordinarily be within the
competence of this Court to determine; buf, since a certificate
has been given by the High Court under s. 205 (1) of the
Constitution Act, the appellant is entitled with the leave of
this Court to raise any point in his own defence.

The constitutional matter is of such minute dimensions as
not to be re_adi_ly discerned; but, if we have been able to
understand it, it is this. By s. 102 of the Constitution Act,
if the Governor-General has issued a Proclamation declaring
that a grave emergency exists, whereby the security of India
is threatened, whether by war or internal disturbance; the
Federal Legislature has power to make laws for a Province
or any part thereof with respect to any of the matters
enumerated 1n the Provincial Legislative List. Such a
Proclamation was in fact issued by His Excellency on Sep-
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tember 3rd, 1939, on vreceipt of information from His

Majesty’s Government in the United Kingdom that a state of ¥

war existed between His Majesty and Germany; and on
September 29th, 1939, the Defence of India Act, 1939(1), was
enacted. DBefore that date however the Governor-General
had promulgated the Defence of India Ordinance, 1939, under
the powers given him by s. 72 of the former Government of
India Act, one of the sections of the Act continued for the
time being by s. 317 and the Ninth Schedule of the present Act.
An Ordinance promulgated under this power ceases to operate
at the expiration of six months from its promulgation; but in
the present case it was superseded by the Act to which refer-
ence has been made; and s. 21 of that Act provided that any
rules made in exercise of any power conferred by or under the
Ordinance should be deemed to have been made in exercise of
powers conferred by or under the Act, as 1f the Act had
commenced on September 3rd, 1939. The Defence of India
Rules therefore, though originally made under powers con-
ferred by the Ordinance, have now been given statutory
authority; and it was under those Rules that the appellant
was convicted.

It will be observed that s. 102 of the Constitution Act
confers powers upon the ‘‘Federal Legislature’’, which has
not yet come into existence. Section 316 of the Act however
provides that during the transitional period the powers

conferred by the provisions of the Act for the time being in
" force on the Federal Legislature shall be exercisable by the
“Indian Legislature’”, and that accordingly references in
those provisions to the Federal Legislature and Federal laws
are to be construed as references to the Indian Legislature
and laws of the Indian Legislature. The ‘‘Indian Legis-
lature” thus referred to is the Indian Legislature constituted
under the last Government of India Act, the provisions of
which relating to the Indian Legislature are also among the
provisions continued by s. 317 and the Ninth Schedule of the
Constitution Act until the Federation of India contemplated
by the Act comes into existence. The appellant, as we under-
stand'it, says that, since s. 316 does not in terms refer to s. 102
of the Constitution Act, and the powers conferrved by s. 102
can only be enacted by the Federal Legislature, the Defence
of India Act, 1939, and as a necessary consequence all rules
made under it, are ulira vires the present Indian Legislature.
We confess that we are totally unable to appreciate the
appellant’s contention, unless it be that the powers conferred
by s. 102 are powers of a special kind, as indeed in a sense
they are, to which the general provisions of s. 316 cannot be
intended to apply; or that the reference in s. 316 to the powers
conferred by ‘‘the provisions of this Act for the time being in

(') Central Act No. XXXV of 1939.
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' ich only come
force’” must be read as excluding powel;rsl azfi};lg S hzmergency;

but s. 316 is in our opinion quite unamb}guoetas,b;ng v;gzhzzg'
; ‘islative powers conierr y s.
no doubt that the legislative p e alsiature.

There was also a suggestion that, even if 'Parhflmefntrg;lag
approved the Proclamation on the first occasion, a thur e
Proclamation was required after the lapse of another :
months. Counsel for the appellant endeavoure.d to suppor
this suggestion by references to ss. 43, 89 and 93 of the Act,
which deal with a totally different subject-matter, a;:x_d even
by a reference to the provisions of the United Kingdom
Defence of the Realm Act which relate to the date on which
that Act cones to an end. There is no substance of any kind
in the suggestion; and the sections of the Act cited in support
of it, and still more the United Kingdom Act, are utterly
irrelevant. :

The appellant’s next contention involves a question of the
Taw of evidence. A Proclamation of Emergency issued under

..s. 102 ceases to operate at the expiration of six months, unless

before the expiration of that period it has heen approved by
Resolutions of both Houses of Parliament. The Proclama-
tion was, as we have said, issued on September 3rd, 1939, and
it would therefore have ceased to operate on March 3rd, 1940,
unless before that date Parliament had approved it; and, if
that approval had been withheld, the result would have been
that any law made by the Legislature which the Legislature
would not have been competent to make but for the issue of
the Proclamation. would have ceased to have effect on the
expiration of a period of six months after the Proclamation
had ceased to operate, that is to say. on September 3rd, 1940,
except as respects things done or omitted to be done before the
expiration of that period: s. 102 (4). The appellant made -
the speech complained of on April 13th, 1941, long after the
Defence of Tndia Act would have ceased to have ef"feet, i1f the

Proclamation of Emergency had not in f t bee .
Parliament - BenCy act been approved by

The appellant says that the Proclamation was never
approved by Parliament, or, alternatively, that the prosecution
never gave legal proof of that approval; and that therefore
he was wrongly convicted. It is, at any rate today, common
knowledge that Parliament did approve the Proclamation ;
but if legal proof of that approval was necessary at the time
to establish that an offence had been committed, the appellant
1s of course entitled to complain of the omission to ecive it.
and to assert that no proper proof of his guilt Wﬂ% ever
tendered to the Court which convicted him.

The relevant volumes of the “Parliamentary Debates’’, as

they are called, the official report of the debates in Parlia-
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ment, were in fact produced to the High Court and- accepted

by them as proof that Parliament had passed the necessary ¥

Resolutions; but the appellant contends that this proof was
 not adequate, and that only copies of the official Journals of
the two Houses will suffice. The Advocate-General of
Bengal contends in the first place that the Court are entitled,
and indeed ought, to take judicial notice of the fact that the
Resolutions were passed; and that in any event the volumes of
the Parliamentary Debates were all that was necessary in the
way of legal proof. This then is the question of law which
'we have now to consider.

It is to be observed that though the question is one of the
* proper method of proving an event which occurred in England,
the law applicable is the Indian, and not the English, law of
evidence. The Indian Evidence Act, 1872(1), is mo doubt
mainly based upon the English law; but it is by no means an
exact reproduction of it. The English law of evidence also
has_never been codified, and judicial decisions may well have
developed or expanded some of its principles since 1872.
Caution is therefore necessary in the application of English
authorities on the subject in an Indian 80111‘1',.

In our opinion the volumes of the official Parliamentary
Debates afforded adequate legal proof of the passing of the
two Resolutions by the Houses of Parliament. Section 78
of the Indian Evidence Act sets out certain categories of
public docaments and the manner in which they may be
proved. The first four categories (as amended by the
Adaptation of Indian Laws Order, 1937) are these:—
““(1)” Acts, orders or notificaticns of the Central Government
in any of its departments, or of any Provincial Government
or any department of any Provincial Government’’; “(2) The
proceedings of the Legislatures’, which may be proved ‘by
the journals of those bodies respectively, or by published Acts
. or abstracts, or by copies, purporting to be printed by order
of the Government concerned”’; ‘‘(3) Proclamations, orders
or regulations issued by Her Majesty or by t,he Privy Counc’i’l,
or by any department of Her Majesty’s Government’”;
““(4) The Acts of the Executive or t,h¢_3 proceedings of the
“Legislature of a foreign country’’, _whlch may be proved .“by
journals published by their authority, or commonly received
in that country as such”’, and in certain other ways not here
material. In our opinion the proceedings of Pa.1-‘11ament fall
under either the second or fourth of the categories set out
above. It may be said that the reference In the second cate-
gory to proceedings of “‘the Leg‘ls:la.tm:es”, following imme-
diately upon the first category which 1s confined to acts,
orders or notifications of Governments in British India, is to
be taken as a reference to the TLegislatures of British India

(1) Central Act No. I of 1872.
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it di i hat s. 78
nly. We find 1t difficult however to believe t _
gic{udes any reference whatsoever to the p;ogﬁedgggvse r(1)1f-
Parliament, especially when the executive acts o eto rors:
ment of the United Kingdom are given a category [hom,
selves, and we should find ourselves com.pel-led,' if we adop et
that construction, to hold that proceedings 1 Parliamen

fell into the fourth category, that 1s to say, the prpceedmgs
of the Legislature of a foreign country but 1t 1_Wou X
perhaps be even more difficult to suppose that Parliamen

can have been sO described by the Indlali‘ Legislature
in 1872. The explanation may be that ‘‘the legisla-
tures’’ to which the second category refers are intended to
include all the legislatures which have the power to make
laws for British India or for any part thereof ; but we have
no doubt that the present case must £all within either the one
category or the other.

The official Parliamentary Debates are not the Journals

" of the two Houses of Parliament in the narrower sense of that

expression. Each House publishes its own Journals, which
contain a formal record of the business done and may be
described as the minutes of their proceedings; and these
Journals may in an English Court be proved by "copies
thereof purporting to be printed by the printers to the
Crown or by printers to either House of Parliament:
Tvidence Act, 1845(%), s. 3 (the Documentary Evidence Act,
1882(%), puts documents purporting to be printed under the
superintendence or authority of His Majesty’s Stationery
Office on the same footing as documents purporting to be
printed by the Government printer, or the King’s printer, or
the printer authorized by His Majesty, or otherwise under
His Majesty’s authority). The expression “journals’’ how-
ever in s. 78 of the Indian Act is plainly to be given & broad
and general meaning, since it is not confined to the Journals
of the Houses of Parliament, but includes jonrnals of other
legislatures also; and we see no reason therefore why, in its
application to Parliament, it should necessarily be confined -
to the particular kind of journals of which we have spoken
above, 1f it can be shown that the Houses have authorized
the publication of other official records of their proceedings
and that these records are printed ‘‘by order of Government’’.
We cannot doubt that the official Parliamentary Debates are
such a record. Up to 1909 the publication of the debates in
Parliament was the private venture of one Hansard (though
assisted in later years by a Government grant); but in 1909
it was taken over from the original Hansard or his successors
in title, and the volumes have ever since been published under
the authority of the two Houses and are printed at the present
day by His Majesty’s Stationery Office. An account of the

t8& 9 Viet. C. 118, (%) 45 & 48 Viet. C. 9.



F.C.R. FEDERAL COURT REPORTS. 47

matter will be found in ‘““‘An Introduction to the Procedure
of the House of Commons’, by Sir Gilbert Campion, the
present Clerk of the House, at pp. 72-3. There is, so far as
we can ascertain, nothing, or practically nothing, in the
Journals of each House which does not appear in the Parlia-
mentary Debates, the difference between the two being that
the latter include the text of the speeches made by members
of the Houses. We have ascertained by inquiry from the
Legislative Department of the Government of India that the
“Official Reports of the Council of State and of the Legisla-
tive Assembly, which follow very closely the form and manner
~of presentation of the official Parliamentary Debates in
England, are the only record of the proceedings of the two
Houses, no other record similar to that of the Journals of the
two Houses of Parliament in England being made. The
proceedings of the Indian Legislature could clearly be proved
by tendering in evidence copies of these Official Reports; and
we can see no reason why the proceedings of Parliament can-
not be proved by an exactly similar English publication, issued
with a similar authority.

Having regard to the view which we take on this point,
we need not consider the other contention urged by the
Advocate-General of Bengal, that the passing of the two
Resolutions by Parliament was a matter of which the Court
were entitled to take judicial notice. In “The Englishman’
Ltd. v. Lajpat Rai(t) the question at issue was concerned with
the proof of debates or speeches in the House of Commons,
not with proof of resolutions passed by the House itself, and
Hansard was still an unofficial publication, which had not
yet been taken over by Parliament. Reference was que to
this case in the course of the argument before us; but in the
circumstances it is not necessary to discuss it, though we are
not to be taken as necessarily agreeing with all the observa-
tions in the judgments of the learned Judges who decided it.

The last question we have to determine is whether the
appellant committed an offence at all.} By Rule 38 (1) (a) of
the Defence of India Rules ‘‘no person shall without lawful
‘a.ut.hority or excuse do any prejudicial act’. These acts are
defined in Rule 34 (6) of the Defence of India Rules, and the
-prejudicial acts which the appellant is said to have done are
those described in sub-paragraphs (e) and (k), that is to say,

acts which are intended or are likely—

““(e) to bring into -hatreg or contempt, or to excite disaffection
towards, His Majesty or the Crown Representative or the
Government established by law in British India or in any
other parb of His Majesty's dominions’’, or

‘() to influence the conduct or attitude of the public or of any
section of the public in a manner likely to be prejudicial
to the defence of British India or the efficient prosecution of

"

war .

('} (1912) L.L.R. 87 Cal. 760.
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It will be observed that the first of these acts is described
as is used to describe -the
offence of sedition in s. 124A of the Indian Penal Code(l).
We were invited to say that an offence described merely asra
“prejudicial act’”” in the Defence of India Rules o‘ught. to b’(?
regarded differently from an offence described as ‘sedition
in the Code, even though the language describing the two things
is the same. We cannot accept this argument. Sedition 1s
none the less sedition because it is described by a less offensive
name; and in our opinion the law relating to the offence of
sedition as defined in the Code is equally applicable to the
prejudicial act defined in the Defence of India Rules. We
do not think that the omission in the Rules of the three
“Explanations” appended to the section of the Code affects
the matter. These are added to remove any doubt as to the
true meaning of the Legislature; they do not add to or sub-
tract from the section iteelf; and the words used in the Rules
ought to be interpreted as if they had been explained in the
same way. : . _
““The words, as well as the acts, which tend to endanger
society’’, it has been observed, ‘differ from time to time in

proportion as society is stable or insecure in fact, or is
believed by its reasonable members to be open to assault. In

48

. the present day meetings and processions are held lawful

which 150 years ago would have been deemed seditious, and
this is not because the law is weaker or has changed, but
because, the times having changed, society is stronger than
before’’ (Lord Summner in Bowman v. Secular Society,
Ltd(?). The right of every organized society to protect
itself against attempts to overthrow it cannot be denied ; but
the attempts which have seemed grave to one age may be the
subject of ridicule in another. Lord Holt was a wise man
and a great Judge; but he saw nothing absurd in saying that
no Government could subsist, if men could not be called to
account for possessing the people with an ill opinion of the
Government; since it- was necessary for every Government,
that the people should have a good opinion of it The Queen
v. John Tutchin(®). Hence many judicial decisions in
particular cases which were no doubt correct at the

- time when they were given may well be inapplicable

to the circumstances of today. The time is long past
when the mere criticism of governments was sufficient to
constitute sedition, for it is recognized that the right to utter
honest and reasonable criticism is a source of strength to a
community rather than a weakness. Criticism of an existing
system of government is not excluded, nor even the expression

‘of a desire for a different system altogether. The language

of s. 124A of the Penal Code, if read literally, even with the

1y Contral Act No. XLV of 1880, %) [1017] A.C., 408, at p. 466,
( (%) (1704) 14 How. St. Tr. (o5, T ACn 406 2t
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explanations attached to it, would suffice to make a suprising
number of persons in this country guilty of sedition; but no
one supposes that it is to be read in this literal sense. The
language itself has been adopted from English law but it is
to be remembered that in England the good sense of jurymen
can always correct extravagant interpretations sought to be
given by the executive government or even by Judges them-
selves; and if in this country that check is absent, or practi-
cally absent, it becomes all the more necessary for the Courts

when a case of this kind comes before them, to put themselvo%
so far as possible in the place of a jury, and to take a broad
view, without refining overmuch, in applying the general
principles which underlie the law of sedition to the particular
facts and circumstances brought to their. notice.

What then are these general principles? We are content
to adopt the words of a learned Judge, which are to be found
in every book dealing with this branch of the criminal law:
“‘Sedition...embraces all those practices, whether by word,
deed or writing, which are calculated to disturb the
tranquillity of the State and lead ignorant persons to subvert
the Government. The objects of sedition generally are to
induce discontent and insurrection, to stir up opposition to
the Government, and to bring the administration of justice

1942
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into contempt; and the very tendency of sedition is to incite

the people to insurrection and rebellion. Sedition has been
described as disloyalty in action, and the law considers as
sedition all those practices which have for their object to
excite discontent or disaffection, to create public disturbance,
or to lead to civil war; to bring into hatred or contempt the
sovereign or Government, the laws or the constitution of the
~realm and generally all endeavours to promote _public__dis-
order’’ : Fitzgerald J. in R. v. Sullivan(l). It 1s possible to
criticize one or two words or phrases in this passage; “loyalty

and “‘disloyalty’’, for example, have a non-legal connotation,
also, and it is very desirable that there should be no confusion
. between this and the sense in‘which the words are used in a
“legal context; but, gemerally speaking, —we think that the
passage accurately states the law as 1t 1s to be gathered from

an examination of a great number of judicial pronouncements.

The first and most fundamental duty of every Government
is the preservation of order, since order is the condition
precedent to all civilization and the advance of human happi-
hess. This duty has no doubt been sometimes performed 1n
such a way as to make the remedy worse thap the disease;
but it does not cease to be a matter of obligation because some
on whom the duty rests have performed it ill. It is to this
aspect of the functions of government that in our opinion the
offence of sedition stands related. It is the answer of the

(1) (1868) 11 Cox. C. C. 44, 8t p. 45.
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S se who, for the purpose of at_;ta,ckmg or subverting
.idt.t.atsfeétl? E?g gorrow from the passage cited above) to disturb
its tranquillity, to create public disturbance and to promote
disorder, or who incite others to do so. Words, deeds or
writings constitute sedition, if they have this intention or
this tendency; and it 18 €Sy to see why they may also
constitute sedition, if they seck, as the phrase 1s, to bring
Government into contempb. This is not made an offence in
order to minister to the wounded vanity of Governments, but
because where Government and the law cease to be obeyed
because no respect is felt any longer for them, only anarchy
can follow. Public disorder, or the reasonable anticipation
or likelihood of public disorder, is thus the gist of the offence.
The acts or words complained of must either incite to disorder
or must be such as to satisty reasonable men that that is their

intention or tendency. ,
Such appear to us to be the broad principles underlying
:he conception of sedition as an offence against the State; and
it is obvious that occasions may arise when it will not be easy
to draw a distinction between certain aspects even of a
constitutional agitation and acts which are admittedly sedi-
tious. The Courts however know no such thing as a political
sffence, as it is sometimes called, and must administer the
law as they find it. There will always be borderline cases
where the line between what is lawful and what is unlawful
is hard to define; but we believe that, if the essential principles
Whlcl_l we have sought to enunciate above are borne in mind,
and 1_f the Co_urts, as we have suggested, assume in part the
functions of jurymen when they hear these cases, they will
generally he able to come to a decision not only in harmony
with the true principles of the law, but also not obnoxious to
Bo?émonsense and the circumstances of the time. And in
the public at lar eln o O.f the obligations of the one towards
of the other; fotl‘*‘%he 0; . . t:h.(? individual and private rights
all citizens have P C‘S(ichLL]()n of order is a thing in which
ve an 1nterest no less than in the maintenance of

freedom of speech and ight to critici
public intereét. the right to criticise .all matters of

50

Havine  afnt
S8 Taw aplionbye ped what we conceive to be the princips
on which the ap )e(lj] e case, we turn now to the speech itsel
vered at y meetlirlio ha]{(ti s conviction was hased. It was dell-
which occurred 93 V:al'-to commemorate an unhappy incident
manner not uncomme s ago, and which was referred to in 2
o that the Opmq.m in utterances of this kind. But it 18
' commemorate th‘gl‘?}’;}(}ms used by the speaker not so much
1pon the then Fa o Hent N question as to launch an attack
Jenoal for their t 1uq  Ministry and the Governor ©

s ACts or omissions in the matter of the Daccd
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riots. This was the main theme of the speech, which upbraid-
ed the Ministry for their alleged use or misuse of the Police
forces, andlthe Governor himself for his alleged disregard

of the special responsibility for the maintenance of law and
- order in the Province imposed upon him by the Constitution

- Act; and which demanded that Ministry and Governor

‘should pay compensation to the sufferers at Dacca out of their

. own pockets. ‘The High Court were impressed by a passage

~ in which they say that the appellant “‘suggested to his andience

-~ that the Governor of Bengal in person and the Ministers of the

Bengal Government were encouraging communal disturbances

and were discouraging all persons who sought to put an end

to communal disturbances” but, though we have searched dili-
gently, we cannot find this passage. The appellant’s com-

plamnt, as we read the speech, is that the Government took

no steps, or took inadequate steps, because they were an ineffi-

cient Government, not because they were anxious for some

reason or other themselves to promote communal riots and

disturbances. It is true that in the course of his observations

the appellant indulged in a good deal of violent language-and

seems to have worked himself up to such a state of excitement

that the sequence of his argument is in places very difficult to

follow. The speech was, we feel bound to observe, a frothy
and 1rresponsible performance, such as one would not have

expected from a member of the Bengal Legislature; but in our

opinion to describe it as an act of sedition is to do it too great
honour.

There is an XEnglish saying that hard words break no bones;
and the wisdom of the common law has long refused to regard
- as actionable any words which, though strictly and literally

defamatory, would be regarded by all reasonable men as no
‘more than mere vulgar abuse. Abusive language, even when
used about a Government, is not necessarily seditious, and
there are certain words and phrases which have so long become
the stock in trade of the demagogue as almost to have lost all
real meaning. The speech now before us is full of them, and,
if we hesitate to indicate those which we have in mind, it is
only because we ave unwilling to increase further the cireula-
tion of a debased or counterfeit currency. But we cannot
regard the speech, taken as a whole, as ineiting those who

1942
Niharendu Dut
Majumdar
Y.

The Hing
Emperor.

Judgment,

ard it, even though they cried ‘‘shame, shame’ at intervals, -
Nes ) o ?

to attempt by violence or by public disorder to subvert the Gov-
ernment for the time being established by law m Bengal ov
eisewhere in India. That the appellant expressed his opinion
about, that system of government is true, but he was entitled
fo do so; and his references to it were, we might almost say,
both commonplace and in common form, and _unlike]y to cause
any Government in India a moment’s uneasiness. His more
violent outbursts were dirvected against the then Ministry in
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Bengal and against the Governor in Bengal in his political
ble to say that his speech, what-

capacity, but we do not feel a . hat |
ever may be thought of the form in which 1t was expressed,
t or criticism. -

exceeded the legal limits of commen

We do not wish it to be supposed that we treat lightly the
offence of sedition in the sense 1n which we have endeavoured
to define it. It is a grave offence, a prosecution for which 1s a
formidable weapon in the hands of a Government; but for that
very reason it is all the more necessary fo remember that
opinions, and even the violent expression of opinions, do not
necessarily fall within it. No doubt the occaslon and circum-
stances of a speech are to be taken into consideration; a speech
addressed to excitable and perhaps ignorant men may have
results which would not follow in the case of an educated
audience. We think that the appellant, as a member of an

“important Legislature, was under the greater obligation to
choose bis words with discretion, and though we do not think -
that his speech amountéd to sedition, we do not say that it
may not have been open to criticism on other grounds. Nor,
we hope, are we exceeding our functions, if we observe that in
grave times like the present, with the enemy at the gate,
language which might not attract attention at other “times
may to-day or to-morrow bear a very different signilicance.

52

It only remains to say a few words about the ati
qha.l_'ge under sub-paragraph (k) of Rule 34 (8) of tﬁit%gglll‘é:
of India Rules. In the Judgment of the High Court there
1s no separate reference to this charge, or to that portion of
the speech which can at all be said to fall under sub-paragraph
(k), as distinguished from sub-paragraph (e), and the ﬁndi};
1s limited to the offence under sub-paragra.ph,(e). We are no%
able to say whether it is to be inferred from this omission that
the learned Judges thought that the charge under sub-para
graph (k) was not sustainable or that they felt it unnecelgsar' )
to deal with this part of the case in view of their conﬁrmatiog -
of the conviction under sub-paragraph (e). As there was no
conviction of the appellant by the High Court under sub-
paragraph (k), the appellant’s counsel did not deal with it
when he opened the appeal before us. The Advocate-General
of Bengal could of course have pressed the charge under thi
sub-paragraph as an alternative to the charge under sub-par ;
graph (e), but he too made no reference to it and did not iII)l '?—
us to convict the appellant under sub-paragraph (k) "Ir‘lhe
Add_ltlona,l thef Bresidency Magistrate seems to hawe‘(ievote
ed his attention mainly to the question of “bringing upon th-
Government the hatred and contempt of the audiéncg” alg
it 1s only tov_vards the end of his Judgment that he mentiorllq
the passage In the speech which refers to the possibility of
Germany and Japan dropping bombs on India. Even this
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passage the Magistrate only interprets as further accentuat-
mg the feeling of hatred against the Government established
by law and regards it as ‘a language of disaffection’. It is
difficult to read his judgment as discussing the charge under
- sub-paragraph (k) independently of the charge under sub-para-
graph-(e), or as recording a conviction of the appellant under
sub-paragraph (k), apart from the conviction under sub-para-
graph (e). In these circumstances we do not think it necessary
or proper to deal with the charge under sub-parvagraph (k).

- Accordingly, having regard to the conclusion at which we
have arrived with regard to the conviction under sub-para-
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graph (e), we are of opinion that the appeal should be allowed

and the appellant acquitted. :
o : : Appeal allowed.
Agent for Appellant: Ganpat Rai. '
Agent for Respondent: B. Banerji.
Agent for the Government of India: K. ¥. Bhandarkar.

MEGH RAJ axp ANOTHER.
V.
ALLAH RAKHIA axp OTHERS.

MEGH RAJ axp OTHERS
.
BAHADUR anp OTHERS. |

[Sik Maurice Gwyer, C. J., SIr SRINIVASA VARADACHARIAR
AND SiR MUEAMMAD ZAFRULLA KHAN, JJ.]

. Punjab Restitution of Mortgaged Lands Act, 1938 (Punjab
Act No. IV of 1938)—Validity and operation of—Inter-
pretation of entry No. 21 in List I1 of the Seventh Sche-
dule to the Government of India Act, 1935, and entries
Nos. 7, & and 10 in List I1T—Costs of intervener.

Punjab Act IV of 1938 sets aside the normal procedure for redemption
in the case of mortgages of land with possession efiected before 8th June,
1901, anqd subsisting at the date of the Act, and authorizes the mortgagor
or his represeitatives to apply to the Collector for restitution of possession
of the. mortgaged land. The Collector is gmpqwered to extinguish the
mortgage and o direct restitution of possession, if he f_'mds that tahe_mor_t-
gagee has while in possession enjoyed beuefits. equalling or exceeding in
value Lwice the amount of the sum originally advanced under the mort-
gage. Where the value of the benefits enjoyed is found to be less than
fwice the sum advanced, possession is to be returned on paymentr ‘oE
compensation to the mortgagee according to a scale fixed in the Act. The
Act debars the civil court from entertaining sny claim to enforce any
right under a mortgage declared extinguished under the Act or to question
the validity of any proceedings under the Act.

Oertain mortgagors having presented petitions to the Collector under
the Act, the mortgagees sued for a declaration of their right to continue
in possession and for an injunction restraining the mortgagors from prose-
cuting their petitions before the Collector, the miain ground urged in the
plaint being that Punjab Act IV of 1938 was ulfra vires the Provincial

Legistature:
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visions of the impugned Act (1) do not contraveng
(2) are not, within the meaning of
yugnant to s. 37 of the Indian Con-
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Held, that the pro : ‘
s. 298 (1) of the Constitution Act;
tract Act, since that seetion permits the performance of contracts to be
dispensed with or excused under the provisio_ug of atly othm: l-m\r; and (3) -
cannot be said to be repugnant to the provisions of the Civil Proceduré
Code, since s. 9 of the Code iwelf excludes from the jurisdiction of
eivil courts suits of which the cognizance isﬂeﬁither expressly ot impliedly
varred and by s, 4, in the absence of any specific provision to the contrary,
nothing in the Code chall be deemed to limit or otherwise affect any
special form of pracedure prescribed by or under any other law for the
time being in foree.

The test of repugnancy umn
sidered. ‘

The scope of the expression “‘agricultural land’ n entry No. 21 of
List 1I discussed.

The Court will not, in the absence of special circumstances, make
an order for costs in favour of a Government mtervening in a suit between

private persons.
AppeaL from the High Court of Judicature at Lahore.

der s. 107 (1) of the Constitutien Act con-

The suits out of which the appeals arise were instituted 1n
the Court of the Senior Subordinate J udge, Muzaftargarh, on
the 16th April 1940, claiming relief against respondents 1 to
4 in the form of a declaration that the said respondents were
not competent to obtain restitution of lands which had been
mortgaged with the plaintifls’ predecessors from the Collector
of the district under the Punjab Restitution of Mortgaged
Lands Act, alleging inter alia that the said Act was ulira
wires the Provincial Legislature. Before these suits came on
for trial in the ordinary course, they were, on the application
of the _mortgagees—plaintiﬁs, transferred to the High Court by
a special order of the Court on the ground that they involved
an important and difficult point of law, namely, ‘‘whether
the Restitution of Mortgages Act is ulira vires or nire vires
U_f the Punjab Legislature’”. In the High Court, the Punjab
Government applied to be impleaded as a party to the suits,
and accordingly was impleaded as a defendant “‘subject to just
exceptions”’. The question came up before a Full Bench of
the ahore High Court, who by their decision, dated the 27th
~ehruary 1941, held that the Punjab Restitution of "Mort-
%a%ed Lands Act was intra vires the Provincial Legislature.

nly the Punjab Government (respondent No. 5) contested
the appeals in the Federal Court, ' ‘

Sin‘gizifﬁ?.zﬁing e ﬂﬁ“er’ A.-G. of India, and Sardar Sant
gages of land P%e ants. The Act applies to subsisting mort-
includes (a) agri and, as defined in s. 3 of the impugned Act,
awdl*icuitulva)l ?ag;&cult%;al land, and (b) property other than

oy G- Lhe power regarding mort of pro-
perty other than agricultural land“%omes %ronf reggfgveNo. g of

the C ! i ' . 3
, oncurrent List (List IIT), while in regard to contractual

(i)é' ggﬁg—cﬁgﬁaﬁ?ll rights of the mortgagee, ¢.g., covenants
rY No. 10, of the same List. Accordingly
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extinguishment of mortgages of property other than agricul-
tural land comes under entry No. 8, while extinguishment of
contractual or guasi-contractual rights of the mortgages comes
under entry No. 10. The former proposition is repugnant to
Order 34 of the Civil Procedure Code, while the latter is
repugnant to ss. 69 and 70 of the Indian Contract Act.

The barring of the jurisdiction of Civil Courts (s. 12 of
the impugned Act) applies to all rights under a mortgage.
This is repugnant to s. 9 of the Civil Procedure Code. Entry
No. 2 of List II is confined to matterg in List IT. By virtue
of s. 107 of the Constitution Act all repugnant portions of the
Provincial Act are void. _ '

- M. Sleem, A.-G. of the Punjab (Khan Sakhib Mokammad.

Ameen with him), for the Punjab Government. The Provin-
cial Legislature is competent under entry No. 21 of the Provin-
cial List to extinguish rights in land. As the subject-matter of
the transaction had been extinguished, there is no question of
there being any conflict with the existing law with reference
to contracts or with any other law. The impugned Act is
not repugnant to any provision of any existing law as the fest
of repugnancy is whether this law and other laws could stand
together. In so far as agricultural land is concerned, no
question of conflict could arise because confracts relating to
agricultural land had been expressly excluded. The impugn-
ed Act only dealt with agricultural fand because in the Punjab
agricultural land meant land which is regarded as ‘‘agricul-
tural land”’ according to the definition given in the Punjab
Alienation of Land Act (Act No. XTIIT of 1900). -

Cur adv. vult -

The Judgment of the Court was delivered by
VarapacHARIAR J.—These two appeals have been preferred
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by certain mortgagees, challenging the correctness of the judg- -

ment of a Special Bench of the Lahore High Court which held
that the Punjab Restitution of Mortgaged Lands Act (Punjab
Act No. I'V of 1938) was intra vires the Provincial Legislature.
The suits out of which the appeals arise were instituted in a
subordinate Court in the Province; but, before they came on

for trial in the ordinary course, they were, on the application

of the mortgagees-plaintiffs, transferred to the High Court by
a special order of the Court, on the ground that they involved
an important and difficult point of law, namely, ‘‘whether the
Restitution of Mortgages Act is ultra vires or intra vires of
the Punjab Legislature’’. In the High Court, the PunJab
Government applied to be impleaded as a party to the suits,
on the ground that it was intere_sted i.n the @&ecision of the
question involved. It was gmcordmgly_ impleaded as a defend-
ant “‘subject to just exceptions”, and is thus a party respond-
ent in the appeals before this Court, though in the Memo-
randum of Appeal it is the Advocate-General of the Punjab
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who is stated to be the respondent. As soon as the High Court -
pronounced its opinion on the point of law, the suits ~were
remitied to the subordinate Court for decision on the merits;
but on a certificate granted by the High Court under s. 205
of the Constitution Act, the appeals to this Court have been
preferred and the proceedings in the subordinate Court have
in the meanwhile been stayed.

The impugned Act of the Punjab Legislature purports to
make certain special provisions 10 respect of mortgages with
possession effected before June 8, 1901. Dealing with such
of them as “‘subsist’’, the Act sets aside the normal procedure

for redemption, and authorizes the mortgagor to apply to the \
Collector for restitution of possession of the mortgaged land. .

If the Collector finds that the value of the benefits enjoyed
by the mortgagee while in possession have equg,lled or exceed-
ed Lwice the amount of the principal sum originally advanced
ander the mortgage, he is authorized to extinguish the mort-
gage and direct the mortgagee  to put the mortgagor
in  possession. 1f the value of the benefits enjoyed
is less than twice the amount of the principal sum
originally advanced, the Collector is authorized to restore
possession .of the land to the mortgagor on payment of com-
pensation to the mortgagee according to a scale fixed in the
Act: and on the compensation amount being . desposited in
court, the Collector is authorized to declare the rights of the
mortgagee extinguished. The Collector is further authorized
in all cases to carry out the order for possession by ejecting
the mortgagee; and the civil court is debarred from entertain-
ing ‘‘any claim to enforce any right under a mortgage
declared extinguished under this Act or to question the vali-
dity of any proceedings under this Act”.

It was when the mortgagors resenifed  petitio
Collector under the Act, praying fc}:r restitut,iolx)l of pgsssetso's:i(t)lxlle
that the present suits were instituted by the mortgagees The
plaints prayed for a declaration of the ~ plaintiffs’ riéht to
continue in possession until their mortgage claims were satis-
fied in the ordinary course, and for a. perpetual injunction
restraining the defendants from prosecating their petitions
before the Collector. The main ground urged in th% plaint
was that Punjab Act IV of 1938 was ultra vires the Provin-
cial Legislature. It may be convenient to point out at-this
stage that though the arguments before the High Court and
before this Court were mainly based on s. 107 of the Constitu-
tion Act, the plaintiffs’ plea and even the decision of the High
Court are expressed in terms of ultra vires and intra vires
‘a:nd are not ,l’lmited in the manner in which a question of
repugnancy’’ of certain provisions within the meaning of s

107 of the Constitution Act may be expected to be lizited.

* This is probably due to the fact that the plaintiffs also contend-
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~ed that the impugned Act was void a i :
i s contravening ¢ -
sions of s. 298 of the Constitution Act. g the provi

From the judgment of the High Court, it would appear
that some argument was urged before that Court based on s.
299 of the Constitution Act, but as no such argument has been
advanced before us, it is unnecessary to say anything about it.
The argument based on s. 298 was repeated before us, but it
may be briefly disposed of. It has not been suggested that
there is anything in the provisions of the impugned Act which

is discriminatory in its nature. . All that was relied on was

that the date (June 8, 1901) fixed in s. 2 of the Act was the
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date on which the Punjab Alienation Act, 1900, came into -
force and 1t was said that that Act was discriminatory, and -

that this Act was part of the same policy, discriminating
between agriculturist communities and non-agriculturist com-
munities in the Punjab. It was also said that in fact and in
effect the working of Act IV of 1938 would benefit members
of the agriculturist communifies at the expense of the non-agri-
culturists because the mortgagors in the province generally
belonged to the agriculturist class and the mortgagees to'the
. non-agriculturist class. No question arises in this case with
reference to the Punjab Alienation Act and we do not propose
to say anything with reference to the objections urged against
it. When a particular piece of legislation is impeached as con-
travening s. 298 of the Constitution Act, the Gourt has to con-
sider the provisions of the impugned Act and to determine
whether directly or in effect it prohibits any ' person from
acquiring, holding or disposing of property or carrying on any
occupation, trade, business or profession, on grounds only of
~religion, place of birth, descent, etc. Descent was the only
basis of discrimination suggested in the case, and it was said
that the impugned Act in effect prohibited persons of a parti-
cular descent (communities classed as non-agricultural) from
kolding property. It is impossible to uphold this objection,
when once it is admitted, as it was before us, that under the
provisions of the Act agriculturist mortgagees, though they
may be fewer in number, were as much liable to be dispossess-
ed by order of the Collector as non-agriculfurist mortgagees.

" Proceeding now to the main al‘gumen‘ts urged m-the case,
namely, those based on s. 107 of the Constitution Act, the

poiints for determination are—
(1) whether the subject-matter of the impugned Act is

wholly within the Provincial Legislative List or the Act
covers to any extent matters enumerated in the Concurrent

Legislative List, and

(2) whether any and, 1f so, which of the provisions of the
impugned Act are repugnant to any provision of an “‘existing
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Indian law’ with respect to one of' the matters enumerated
in List TIX, the Concurrent Legislative Last.

In the judgment of the High Court there is some discus-
sion of the question of the “pith and substance’” of the Act;
but that question does not arise when objection is taken not
under s. 100 of the Constitution Act, but under s. 107 _(1).
Counsel for the appellant made it clear that it was pot his
contention that any of the provisions in the impugned Act
were beyond the competence of the Provincial Legislature,
because he recognised that it made no difference on the ques-
iion of competence, whether the subject-matter fell under List
T or under List III of the Seventh Schedule. But he contend-
ed that the High Court erred in-holding that the subject-matter
of the Act was wholly covered by List II. He admitted that
the opening words of entry No. 21 in List 1T, namely, ‘‘land,
that is to say, rights in or over land’’, were very wide and quite
general. But he urged that in respect of certain topics,
namely, “‘transfer, alienation and devolution’ the scope of
that entry must be restricted to ‘‘agricultural land’ as indicat-
ed lower down in the entry itself; and he maintained that the
propriety -of such a restriction was confirmed by the fact that
by entries Nos. 7, 8 and 10 in List ITI, wills, intestacy and
succession, and transfers and contracts were placed within the
concurrent jurisdiction of the Central and Provincial Legisla-
tures, except as regards agricultural land. If entry No. 21 in
List TT were thus limited, it would follow, according to bim,

“that the provisions of the impugned Act, in so far as they
applied to property other than agricultural land, would be
inoperative to the extent to which they were repugnant to any
existing Indian law: see s. 107 (1) of the Constitution Act.
On this footing, he attempted to show that the impugned Act
is not limited in its operation to agricultural land, and that
some of its provisions are repugnant to certain provisions of
the Contract Act and of the Civil Procedure Code. It will be
convenient to take up the latter question first, as it seems
easier to reach a definite conclusion thereon.

In Australia, where the Constitution Act contains a provi-
sion (s. 109) similar to s. 107 (1) of the Indian Constitution
Act, difficulty has sometimes been felt in precisely defining

. the test of repugnancy or inconsistency. In the "American

Coustitution there is no corresponding provision. In the
British North America Act, there is no express declaration
of the supremacy of Dominion over Provincial laws; but it has
been }aid down in a number of cases that where there is a con-
flict between Dominion and Provincial legislation, the former
is paramount : see Wynes, “Legislative and Executive Powers
in Australia’’, pp. 91 and 92. The same author accordingly
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observes at p. 94 that ““American cases are to be applied with
caution, while Canadian cases may lay down a principle too
narrov for application” to cases where there is express statu-
tory provision of the kind now under consideration. There
however appears to be no serious difficulty in the class of cases
(referred to by Wynes on p. 102) of which Stock Motor
Ploughs v. Forsyth(') is an’ illustration. The principle of
that decision is that where the paramount legislation does not
purport to be exhaustive or unqualified, but itself permits or
recognises other laws restricting or qualifying the general
provision made in it, it cannot be said that any qualification
or restriction introduced by another law is repugnant to the
provision in the main or paramount law. Hume v. Pualmer(?)
furuishes another illustration of this principle. By s. 2 of
~ the Celonial Laws Validity Act, 1865, ““any colonial faw which
is or shall be in any respect repugnant to the provisions of any
Act of Parliament extending to the Colony to which any such
law may relate’” was declared to be void and inoperative to
the extent of such repugnancy. The Commonwealth Legisla-
ture had passed a Navigation Act and it was contended that
some of its provisions were repugnant to the United Kingdom
Merchant Shipping Act, 1894. This objection was answered
by a reference to s. 785 of that Act; which provided for the
Legislature of any British Possession repealing any provisions
cf that Act relating to ships registered in that Possession.

Sectidn 37 of the Indian Contract Act, which lays dow1?fth‘at
parties to a contract must either pca}li“£01'}6ntor Oﬂflk; ;(:h%eiv c());:{;;

1 i "0 1Ses ifies this statemen L
their respective promises, qualifies ST Y .
“‘unless fueh pefformance is dispensed with O{V %*cc,us;ld 2?&2
the provisions of . . . any other 1ev;\_rﬁ.d v iesndi ﬂ"fcuiz "
ment of the general rule itself is so qualihe " hant b0
see how 2 law which excuses performance ol any p ula
kind of contract can be said to be inconsistent W%tlll thewsifif ;(1)111 ;r
which must be taken as a whole. The 1mpTJgneéd itL)W i ony
be one of the special cases contelnpgat(fadtﬁl Szgivil yProcedure

SR o :

IATA Act. Likewise, 8. 9 0 ‘ | Frocecnt
%roég.rr:vrl;lci)gﬁltpostulates the jurisdiction of the‘ ‘?Idtmﬂi“ywili\gtll
courts to try all suits of a civil nature, exe?ptslie&?\; s barred’’ :
and s. 4 lays down thas 131:3 Code shall be deemed to limit

: nothing in ) o MPEsCr]
to the con_tlar‘yﬁ! ot -mygspecial form of procedure 1)1escr1b:d
or otherwise altect ¢ or the time being in force. As

. . ther law f : P o (3
}')123710{1) %;2}(11&1 C.a;:l)lr'toin The United Provinees V. A tiga Begum(3),

i i : reclude the contention that
s alifying or saving words p ude L &
;}Illejzc(glﬁilicﬁlfl b%; rs a civil remedy in cel tain Cgiel'z is repugna
to the provisions of the Code of Civil Procedure.

3 (1926) 38 Com. L. R. 441,
. 128. " (
() (1932) 48 (()S;nhlé";?] F. C. R. 110, ab pp. 137, 146.
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The position will be even more obvious, if another tesli} (()lf
repugnancy which has been suggested in some Cases 18 app 1te ,
namely, whether there is such an inconsistency between the‘ vgo
provisions that one must be taken to repeal the other by

necessary implication. For the application of this test, ylf:

will be jmmaterial whether the Central law 1s earlier or later

in date than the Provincial law. If, for the sake of argu-

ment, we assume that the .Contract Act or phe Civil }_?roc(_adure
Code was passed after the impugned Punjab Act, it will be
impossible to contend that the provisions already referred to 1n
these subsequent enactments will have the effect of repealing
by necessary implication the earlier Punjab law, when they
expressly save the operation and effect of other laws dealing
with matters, which in the absence of such special law will
undoubtedly be governed by the general Central enactment.

In this view, the objection based on s. 107 (1) of the Constitu-
tion Act will not avail the appellants, so far as either the
Civil Procedure Code or s. 37 of the Contract Act is concerned.
Tf however it should be found that the substantive provisions
of an impugned Act are to any extent void or inoperative,
any attempt to exclude attack on them by barring the jurisdic-
tion of civil courts will be open to criticism as ‘‘an attempt
to do by indirect means’ something which the Provincial
Legislature was not entitled to do directly (see Board of Trus-
tees of Lethbridge v. Independent Ovrder of Foresters(l)).

It was pointed out by counsel for the appellants that under
ss. 69 and 70 of the Contract Act, a mortgagee will be entitled
to be reimbursed in respect of certain payments made by him .

~ for the benefit of the mortgagor and it was suggested that, on a
" strict interpretation of ss. 7, 8 and 12 of the impugned Act,
the mortgagee might be deprived of his right to such reimburse-
ment. To this it was said by way of answer that on a proper
iuterpretation of the relevant sections of the Punjab Act no
such consequence would follow, and that rights of this kind
belonging to the mortgagee would be saved either by holding
that the extinction under the Act and the exclusion of the civil
court’s jurisdiction related only to his rights qua mortgagee
or by taking such disbursements into account when calculating
the ‘‘value of the benefits enjoyed by the mortgagee while in
possession’’ as directed in 5. 7. We do not feel called upon
at this stage to express any opinion on these questions relating
to the interpretation of the Act. It is sufficient to say that
the Act does not clearly or in terms take away any rights which
a mortgagee may_have under ss. 69 and 70 of the Contract Act,
and that no particular provision in the Act can accordingly be
said to be repugnant to those provisions of the Contract Act.
In the argument before the High Court, a passing refer-
ence seems to have been made in this connection to the Limita -

() [1940] A. C. 5183, at pp. 533, 5 34.
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tion laws and to the Transfer of Property Act (Central Act
- No. IV of 1882). There is no provision in the impugned Act
which conflicts with the Indian Limitation Act (Central Act
No. IX of 1908), and even if there were any, the saving of
special or local laws in s. 29 (2) of the Limitation Act would
preclude the argument of repugnancy, for the reasons ahove
indicated. No argument was urged before us with reference
to the Transfer of Property Act for the obvious reason that
a plea of repugnancy under s. 107 (1) of the Constitution Act
could be raised only on the strength of statute law or statutory
rules and the Transfer of Property Act is not as such in force
in most of the Punjab. - " S

This conclusion is sufficient to dispose of the appeal; but
as the other question was discussed at some length in the
arguments before.us and we do not wish to be understood as
wholly accepting the view expressed in the Judgment of the
High Court as to'the scope of entry No. 21 in the Provincial
List, we think it right to make a few observations on that
aspect of the case. ' '

The expression ‘‘agricultural land’’ has not been defined in
the Constitution Act. It must accordingly be understood
in the sense which it ordinarily bears in the English language.
In the judgment of the High Court, the definition of ‘land’’
in the English Interpretation Act, 1889, has been quoted. It
is unnecessary to refer to it here, because it was conceded
before us on both sides that in the Constitution Act “‘land’”’
comprises both corporeal and incorporeal rights and interests.
'This 1s indeed clear from the words “‘rights in or over land”’
in the opening portion of entry No. 21. The discussion before '
this Court related to the significance of the term ‘‘agricul-
tural”’. TIn the impugned Act s. 3 (1) provides as follows:—

“The expression ‘land’ means land which is not occupied as the
site of any building in a town or village and is occupied or let
for agricultural purposes or for purposes subservient to agri-
culture or for pasture, and includes—

(a) the sites of buildings and other structures on such land;

(b) & share in the profits of an estate or holding; .

(¢) any dues or any fixed percentage of the land revenue payable
by an inferior land owner to a superior landowner;

(d) a right to receive rent; .

(e} any riiglht to water enjoyed by the owner or occupier of land as
sucn;

right of occupancy; and

((fg)) aaﬁiy trtfes sbandingp onysuch land."” .

It was contended on behalf of the appellant—

(1) that lands ocgupled or let for pasture could not always
be regarded as agricultural land, and likewise the sites of
huildings and other structures on agricultural or pasture la_nd;

(2) that ‘‘holding™ in paragraph (b) was not always limited

agricultural land; and . _ |
0 rt(%ilthat in paragraph (d} the right to receive rent was not

" limited even by reference to ‘‘such land’’ as in some of the
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other paragraphs, and might well include rent fr
cultural property.

Objection was lastly talke
of “‘trees standing on such

n to the inclusion 1n paragraph (g)
land’’ in the definition of land.

It was pointed out that in Bhagwana V. Gopi()) it had been
held by the Lahore High Court that trees would not fall
within the corresponding definition of “Jand” in the Punjab
Alienation Act and that paragraph (g) in the definition was
added to meet this decision. ‘We do not propose to express
any definite opinion on the several steps involved in this part
of the argument. It may however be observed that there 1s.
force in the contention that entry No. 21 in List IT should be
read and interpreted as a whole and in the light of entries

Nos. 7, 8 and 10 of List IIL.

As regards the connotation of the word “‘agricultural’’, it
may be pointed out that ‘‘agriculture’ has been variously
defined in several English and Indian statutes for the
purposes of these statutes and it is neither wuseful nor
legitimate to attempt to draw any inference from these
statutory definitions for the purpose of determining the ordi-
nary connotation of the word in the English language. In
some decisions, the Court has thought it right to place a
restricted interpretation on the expression ‘‘agricultural
purpose’” in view of indications afforded by the particular
Act which had to be considered by the Court: see
Chandrasekhara Bharati Swamigal v. Duraisami Naidu(®),
where all the prior decisions are reviewed. In Murugesa v.
Chinnathambi®) a Division Bench of the' Madras High
Court had to discuss the meaning of the expression ‘‘agri-
cultural purposes™ in s. 117 of the Transfer of Property Act.
It was pointed out in that case that “‘agriculture’” was used
in a narrow sense as well as in a more general sense, and that
the latter comprehended not merely the raising of grain or |
food crops but also the cultivation of the ground for the pur-

~ poses of procuring vegetables and fruits for the use of man

and beast, including gardening or horticulture and the
raising or feeding.of cattle and other 'stock. One of the
learned Judges who had held in an earlier case that land used
for a coffee garden was not used for an “‘agricultural purpose’
stated in this later judgment that on further consideration he
was of the opinion that his earlier view was wrong. The
view thus expressed by the learned Judge in his later judg-
_ment- is in accord w1_th the decision of the Judicial Committge
in Kaju Mql v. Saligram(?), where, dealing with a definition
in the l?unjab Alienation Act practically identical in its
terms with the definition in the impugned Act, Their Lord-
ships confirmed a decision of the Punjab Chief Court to the

(1) A. I R. 1935 Lah. 202. (*) (1981) L. L. R. 54 Mad. 900.
() (1601) T. L. R. 24 Mad. 421.. (‘) (1923) L. L. R. & Lah. 60,
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effect that land used as a tea garden was used for “‘agricul- 1%
tural purposes”’. In the judgment of the Chief Court (which Meh raj
was generally approved by Their Lordships) it was observed 4ua# Eathia.
that “‘the term ‘agricultural land’ is used in the Act of 1905 Mesh Rei
in its widest sense to denote all land which is tilled’’; see Badsdur”
Kaju Mal v. Saligram(l). The Chief Court had held that Judsment.
land covered by a natural forest was not agricultural land,

and this view also would seem to have been confirmed by the
Judicial Committee: see also Province of Bihar. v. Pratap

U. N. 5. Deo(®), and for further discussion of the question
reference may be made to Deen Muhammad Mian v. Hulas
Narain Singh(3).

No reason has heen suggested by counsel for the appellant

why “‘agricultural land”’ mentioned in entry No. 21 of List

IT of the Seventh Schedule should be limited to what has heen
described in the cases as the narrower meaning of the
expression. But the view indicated in Muwrugesa v.°
Chinnathambi(*), by its approval of Venkayya v.
Ramasemi(S), viz., that land used for a cocoanut garden must

be deemed to be used for an ‘‘agricultural purpose’” has not
gone unchallenged, and even more so the view taken in Panadi
Pathan v. Ramaswam: Chetti(®) that a lease of land for
growing casuarina trees to be used for fuel was a lease for
agricultural purposes: see Chandrasekhara Bharati Swamigal
v. Duraisami Naidu(). In the last cited case, Reilly J.
observed that ‘‘agriculture cannot be defined by the nature of

the products cultivated but should be defined rather by the
circumstances in which the cultivation is carried on’’. The
learned Judge then proceeded: ““When the land is covered
with trees which have to stand on it for a number of years,
sometimes as long as a century, during most of which period

the land itself is untouched, to describe that as agriculture
appears to me inappropriate’’. The decision of the Judicial
- Committee in Kesho Prasad Singh v. Sheo Prakash Ojha(®)

would at first sight seem to lend some support to this view,
as Their Lordships (without any discussion) confirmed the

view of the High Court that s. 79 of the Agra Tenancy Act
which related to “land held for agricultural purposes” had

no application to the “‘grove’” in question in that case. Tt is

stated in the judgment of the High Court in Kesho Prasad
Singh v. Sheo Prakash Ojha(®) that the.grove had been
planted on land granted by the zamindar for the purpose of
planting a grove, on condition'of the grantee agreeing to
deliver one-half of the fruit to the zamindar. Following a
“line of aunthority in the Allahabad High Court, the learned
Judges held that “land held for the purpose of a grove is not

(1) Punjab Record 1919, case No. 91, {3) (1898) T. L. R. 22 Mad. 30.
{2) (21041) 22 Pat. Law Times 483, (%) {1922) 1. L. R. 45 Mad. T10.
{3) (1942) 25 Patb. Law Times 143. {) (1931) 1. L. R. B4 Mad. 990.
(¢} (1901) L. L. R. 24 Mad. 421. (") (1921) 1. L. R. 46 All. 831,

(% (1921) L L. R. 44 AlL 19, ot p. 33.
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land held for agricultural purposes”. From the; judgment, of
Sir Sundar Lal in Habibullah v. Kalyandas('), it would how.
ever appear that the decisions on the point in that ‘Province
had not been uniform, and the cases Whlqh ’sooi; the view above
stated proceeded mainly on the supposed intention of the Agra |
" Tenancy Act and the prevailing custom according to which
“a grovf&holder only owns the trees and has no right as a rule
in the land after the trees have been cut’”. It does not there-
fore seem right to treat Kesho Prasad S'mgh’_s Case as laying
down any principle or test of general application. In this
state of the authorities, it seems to us best to refrain from
deciding the precise scope of the expression “‘agricultural
land’’ or the propriety of excluding “land on which a grove
has been planted’” from the category of agricultural land.
It may on a proper occasion be necessary to consider whether
for the purposes of the relevant entries in Lists IT and IIT of
the Constitution Act it will not be right to take into account
the general character of the land (as agricultural land) and
not the use to which it may be put at a particular point of
time. It is difficult to impute to Parliament the intention
~ that a piece of land should, so long as it is used to produce
certain things, be governed by and descend according to laws
framed under List IT, but that when the same parcel of land
1s used to produce something else (as often happens in this

country), it should be governed by and descend according to
laws framed under Tist ITT. :

. The decision in Bhagwana'v. Gopi(®) was, as stated in the
judgment, concerned only with the trees and not with the.
land occupied by those trees; and there was no occasion -
therefore to discuss the meaning of the word “agriculture’’.
According to the principle recognised in s. 8 of the Transfer
of Property Act, trees on land are ordinarily ‘regarded as an

“‘agricultural land™ within the meanine of entry N 1
; w1 0. 21 in
List IT of the Constjtution Act, are ques?ions Whigh we prefer

to leave alone as unnecessar t i
. ssary to be considered f
of this case. y d for the purposes

If the general meaning of “‘agriculture’’ is to be adoﬁted. ‘
even land used for pasture may in many cases fall within the
definition of “‘agricultural land’’ (see King Emperor v.

(%) (1914) 12 A. L.J. 1089_- (") A. L R. 1935 Lah, 202.
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Alexander Allen('), and it is unnecessary to decide whether
there may not be at least some instances in which pasture
land cannot in any serise be described as ‘‘agricultural land’’.
We shall only add that if paragraphs (b) and (d) of the defini-
tion in the impugned Act are to be regarded as not limited to
“‘such land’’ as 1s referred to in the previous paragraphs,
though these words are not reproduced in paragraphs (b) and
(d), they may possibly cover cases not relating to ‘‘agricul-

‘tural land’’ and to that extent fall under List III and not
under Laist II.

Our attention was drawn to some of the provisions in the
Act with reference to which it was stated that their language
was not by any means very clear or definite; and that as the
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working of the Act was left in the hands of the Collector, the

Commissioner and the Financial Commissioner and the juris-
diction of the civil courts had been excluded, parties might
run the serious risk of some of these provisions being misinter-
preted or misapplied. It was, for instance, said that already
the expression ‘‘subsisting mortgages’” 1in s. 2 and the
expression ‘‘sum originally advanced” in ss. (2) of
s. 7 had given rise to difficulty. It was also pointed out that
paragraph (a) of s.s. (1) of s 7 provides for the
““mortgage’’ being extinguished, while s. 8 speaks of the
“rights of the mortgagee’’ being extinguished, and that s. 12
prohibits ‘‘any right under a mortgage’” being enforced; and
it was argued that it was not clear whether the scope of these
three provisions was identical or whether they differed in
their scope and effect. It does not seem to us right to express
~ any opinion on these hypothetical questions; and though the
discussion revealed the possibility of some of the provisions in

the Act being so interpreted (or misinterpreted) as to cause -

unnecessary or unmerited loss to morigagees, it will not be
reasonable to assume that the tribunals to which the Legis-
lature has entrusted the working of the Act will not properly
interpret these provisions. Under s. 13 of the Act, power
is conferred on the Provincial Government to make rules for
the purpose of giving effect to the provisions of the Act, and
paragraph (c) of s.s. (2) of that section refers in parti-
cular to the principles by which the Collector shall assess the
- amount due under the mortgage and the value of the benefits

accruing to the mortgagee while in possession. Any obscu-

rity or difficulty arising out of the wording of any provisions
in the Act can be met by the insertion of definite and appro-
priate provisions in the rules to be thus framed.

In thé view we have taken on the question of ‘‘repugnancy’

within the meaning of s. 107(1) of the Constitution Act, the’

appeals must fail, even if it can be said that the provisions
of the impugned Act aflect ‘‘property other than agricultural

(*) (1901) L. L. R. 25 Mad. 627,
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land”’. The appeals are accordingly dismissed, except to the
extent indicated below.

amanFais, . Tn both the cases, the plaintiffs-mortgagees have been

Megh Raj
Y.

B ahadur,

Judgment.

1942

Mar, 23, 24.

directed by the High Court to pay costs to the Punjab Gov-
ernment in that Court. As already stated, the Government
intervened in this litigation by its own choice and no reasons
have been suggested in the High Court’s judgment nor was
any shown before us to justify a departure from the usual
rule that the intervener 1s mot entitled to costs. The orders
as to costs in both the cases are accordingly set aside. In
this Court, the appellants will pay the costs of the Punjab
Government in the first of these two appeals.- _
Appeals dismissed.
Agent for Appellants (in both cases): Ganpat Rax.
Agent for Respondent No. 5 (in both cases): Tarachand
Brijmohanlal. - :

THE NORTH-WEST FRONTIER PROVINCE.

v.
SURAJ NARAIN ANAND.
[Sir MaURICE GwyER, C. J., SIR SRINIVASA VARADACHARIAR
AND SIR MUHAMMAD ZAFRULLA KHAN, J J.]
Federal Court—Leave to appeal to Privy Council—Practice —

Government of India Act, 1935, s. 208(b). _

The appellant having established to the satisfaction. of the Court the
right of members of the Police force to certain statutory safeguards, the
existence of which the Provincial Government had denied, the Court was
of the opinion that the Government should be content with the legal
position thus determined and therefore refused leave to appeal to His
Majesty in Council.

The fact that one of the parties is of the opinion that & decision of the -
Court was wrong is not itself a reason for granting leave to appeal to His

Majesty in Council. :

ArrricaTION for leave to appeal to His Majesty in
Council.

This was an application for leave to appeal under s.
208 (b) of the Constitution Act from the Judgment of the.
Court in Suraj Narain Anand v. The North-Wedt Frontier.
Province, reported [1941] F. C. R. 37.

Sardar Bahadur Raja Singh, A.-G. of the North-West
Frontier Province (Kanwal Kishore Raizadae with him) for
the applicant. -

Respondent in person,

The Judgment of the Court was delivered by

GwyER C. J.—We are not disposed to give leave to appeal
in this case. The appellant has succeeded in establishing to
our satisfaction the right of members of the Police force to
certain statutory safeguards, the existence of which was

denied by the North-West Frontier Province Government.
We think that the Government should be content with the
Jegal position as established by the Judgment of this Court
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ax}dh:hguld_pot seek to prolong the litigation. The case 1%
mlgh_ e different if any fundamental principle of far- T XehFe
‘ rizgtm% lmportance had been involved in our decision, -or if "‘:"‘“ '
. a ml - - . - . v L
g mstrative inconvenience was likely to arise from % Nerain

1t; but that is not g0, and the fact that the Government think

f?;&eog;‘ g;;i;iﬁn Was wrong is not itself a. reason for granting sement
The application is dismissed.
Agent for Applicant: B. Banerjif.ipﬂication dismissed.
PUNJAB PROVINCE
DAULAT SINGE axp OTHERS. 2 ‘,j}";%‘

[SIR MAURICE GWYER, C. J., SIR SRINIVASA VARADACHARIAR = May's.
AND SIR JoHN BrauMont, JJ.]

Punjab Alienation of Land Act, 1906 (Central Act
No. XIIT of 1900), and Punjab Alienation of Land (Second
Amendment) Act, 1938 (Punjab Act No. X of 1938)—Contra-
vention of s. 298 (1) of the Government of India Act, 1935,
~—Prohibition against holding or acquiring property on
iround only of descent—Operation and validity of the Punjab

cts. ' ‘

The Punjab Alienation of Land Act, 1900 (Central Act No. XIII of
1900), imposes certain restrictions on the ‘‘permanent alienation’ of land
by a member of “‘an agricultural tribe” in favour of persons who are not
members of such tribes, empowering the Provincial Government to deter-
mine by notification “‘what bodies of persons in any district or group of
districts are to be deemed agricultural tribes or groups of agricultural
tribes for the purposes of the Act’’. Sub-section (3) of s. 2 defines
“land’’ in wide terms for the purposes of the Act; ss. 6 fo 13 contain
ceriain provisions in respect of ‘‘temporary alienations’’ such as mortgages
and leases; and s. 14 provides that any ‘‘permanent alienation’ which
under 8. 8 cannot take effect as such until the sanction of the Deputy
Commissioner is given thereto shall, until sanction is given or if sanction
has been refused, take effect as a usufructuary mortgage for such term
not exceeding 20 vears and on such terms as the Deputy Com-
missioner may consider reasonable. According to the notifications issued
by the Provincial. Government from time fo time, a person will nobt be
included in an ‘‘agricultural tribe’’ unless (1) he is descended from mem-
bers of particular tribes and (2) unless he resides or holds property in a
particular place. ‘

By s. 208 (1) of the Constitution Act, ‘‘no subject of His Majesty
domiciled in India shall on grounds only of religion, place of birth, descent,
colour or any of .them be ineligible for office under the Crown in India,
or be prohibited on any such grounds from acquiring, holding or disposing
of property or carrying on auny oecupabion, trade, business or profession
in British India.’'.

By s. 298 (2, “‘nothing in this section shall affect the operation of any
law which prohibits, either absolutely or subject to exceptions, the sale
or mortgage of . agricultural land situate in any particular area, and qwned
by a person belonging to some class recognised by the law as being a
class of persons engaged in or connected with agriculture in that area,
to any person not belonging tq any such class.”’.
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1942 In 1938, the Punjab Legislature epacted Act No. X of 1938 w}nch
Punab  purported to Insert certain provisions n t_h_e Alienation of La-_nd Aci of
Provinee  100)). The principal provision which was inserted as s. 13-_A in the Act
Daulal Singh. of 1900 runs as follows:—'"'When a sale, exchange, gift, will, mortgage,
T lease or farm purports to be made either before or after the commence-
ment of the Punjab Alienation of Land (Second Amendment) Act, 1938,
by a member of an agricultural tribe to 2 member of the same agricul-
 tural tribe or of a tribe in the same group, but the cfiect of the transaction
is to pass the beneficial interest to a person who is not a member of the
. same tribe or of a tribe in the same group, the transaction shall be void
for all purposes, and the alienor shall be entitled to possession of the land
so alienated, notwithstending the fact that he may huve himself intended
to evade the provisions of this Act.”’. The heirs of a mortgagor applied
under the provisions of this Act for recovery of possession of mortgaged
land alleging that the mortgagee was only a benamidar for a non-agricul-
-turist. The mortgagee sued for a declaration that he was himself the
real mortgagee and for an injunction restraining the mortgagor’s repre-
sentatives from taking possession of the land. He also contended that
Punjab Act No. X of 1988 was ullra vires the Punjab Legislature. The
High Court held that the Act would be valid only qua “saleg or mortgages
effected after the commencement of the Act’” but it could not affect the
validity of such transactions entered mto before the commencement of the
Act. It was also held that the Act “would not be valid gua exchanges,
gifts, wills, leases and ferms whether before or after the commencement
of the Act.’”. :
On appeal, held by Varapacmariar J., Gwyer C. J. concurring:—
(1) That the provision in s. 18-A. is clearly diseriminatory; but as it
will contravene s. 293(1) of the Constitution Act only if and in so far
as the discrimination is on the ground of descent alone, the Court muss:
determine on the evidence in the case whether the beneficiary under the
benami transaction fell outside the terms of the notifications under s. 4
of Central Act No. XTII of 1900 on the ground that he was not descended
from members belonging to the specified tribes. If he was disqualified
on the ground that he did not reside or hold property in a particular place.
8. 298(1) would have no application; : ’

(2) That the fact that the impugned enactment relates only to aliena-
tions of “agricultural land” and to benami transactions alone in
respect of such land will not make it any the less diseriminatory, in so
far as it makes a distinction between such transactions in favour of
“agriculturists”’ and similar transactions in favour of ‘‘non-agriculturists’”:

(8) That the objection under s. 298(1) cannot be obviated by relegating
the offending provision to a statutory notification without embodying it

_ directly in the sfatute itself;

{4) That prohibition against a person acquiring or holding property as
‘a beneficiary offends a. 298 (1) of the Constitution Act quite as much as

prohibition against his obtaining a transfer of the legal title:

(5) That Punjab Act No. X of 1988, though purporting to insert certain
provisions in the Act of 1900, must be regarded as an enactinent subse-
quent to the Constitution Act of 1935 and as such subject to the restric-
tions imposed by s. 208(1) of the Constitution Act, independently of any
question as to whgather and how far these restrictions can be held to render
the original provisions in Act ITI of 1900 inoperative ;

(6) That so far as Punjab Act No. X of 1938 invalidates titles or rights
acquired before the passing of the Aet, its operation cannot be held to
be saved by s.5. (2) of s. 298 of the Constitution Act. since the word
““prohibit’’ in s. 298(2) can only refer ta transactions to take place subse-

quently to the legislative prohibition.
 Per BrauMont J., dissenting,—Though desecent hps  been made an
clement in determining the persons who fall within the deseription of
“agricultural tribes’’, the prohibition against alienation would seem to be
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gased as much. on the character of the land and the occupation of the
ql((ile: as onl his descclanll); and neither of the Punjab Acts can therefore be
said to involve a prohibition against the acquiring or “holdi

the ground of descent only- ¢ R ding of dand on
~ Section 298(1) of the Constitution Act was deliberately confined to cases
in which there was no other ground for discrimination than one or more
of those specified in the section. Mo construe the section as avoiding
an Act one effect of which is to discriminate on the ground of descent,

. 1942
Fuitjab
FProvince

R
Daulat Singh

though that appears from the terms of the Act itself, not to have been the . -

only ground on which the diserimination was based, seems fo impose a
very serious and possibly dangerous limitation on the powers of Provineial
Legislatures which the language of the section does not warrant.

In applying the ferms of s. 298(1) it is necessary for the Court to
consider the scope and object of the Act which is impugned, so as to
determine the ground upon which such Act is based. Tf the only basis
of the Act is discrimination on one or more of the grounds specified in
s. 208(1), then the Act is bad; but if the true basis of the Act is some-
thing different, the Act is nob invalidated because one of its effects may
be to invoke such diserimination.

ArPEAL from the High Court at Lahore.

The material facts are stated in the following passage taken
from the Judgment of BEAUMONT J :— : :

One Jumman mortgaged certain lands in the Punjab,
which are agricultural lands in the ordinary sense of the
term, to one Daulat Singh for #Rs. 1,500 on the 4th July,
1933, the mortgage being with possession. The intention of
the impugned Act, to the exact terms of which I will refer
later, is to render void benams transactions in which the
ostensible owner is a member of an agricultural tribe, but the
beneficial owner is not. The sons of Jumman applied under
the terms of that Act to the Deputy Commissioner asking
that the mortgage might be declared void and possession
restored to themselves, on the ground that Daulat Singh was
not the beneficial mortgagee, but that one Gopal Das was the
real beneficiary under the mortgage of the 1st July, 1933, and
that Gopal Das was not a member of an agricultural tribe,
though Daulat Singh was. The Deputy Commissioner held
these facts proved, and accordingly declared the mortgage
void and directed possession of the land to be restored to the
legal representatives of the alienor. Daulat Singh then
brought the present suit asking for a declaration that he was
a mortgagee of the land and that the impugned Act was ulire
vires the Punjab Legislative Assembly, and for an injunction
restraining the defendants from taking proceedings under the
impugned Act to obtain possession of the land from him.

The trial Court impleaded the Punjab Province as &
defendant and held that the impugned Act was ultra vires
the Punjab Legislative Assembly both under s. 292 and s.
298.(1) of the Government of India Act, 1935. In appeal to
the High Court it was admitted that the objection to the
impugned Act based on the terms of s. 292 of the Govern-
ment of India Act could not be supported in view of the
decision of this Court in the case of The United Provinces V.
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w2 4¢igq Begum('). But the High Court upheld the decision of
rumab - the ‘trial Court that the impugned Act was invalid by virtue

Provinee

paunisingr. 0F 5. 298 (1) of the Government of India Act.’-

M. Sleem, A.-G. of the Punjab (Khan Sakib Mohammad
Ameen with him) for the appellant. The Punjab Aliena-
tion of Land Act did not contain any prohibition agalnst
acquiring, holding or disposing of property on the ground of
descent, because not only persons not belonging to an agricul-

* tural tribe were affected by that Act, but also persons who
belong to an agricultural tribe but who did not either reside
or hold property in any particular area. The Punjab Act
No. X of 1938 prohibited only those persons from holding pro-
perty who had entered into a particular kind of transaction,
namely, a benami transaction the effect of which was to pass
the beneficial interest to a person not belonging to an agricul-
tural tribe and that, therefore, it was the nature of the tran-
saction and not their descent which prohibited those persous
from holding property. Under this Act not only persons who
did not belong to an agricultural tribe were affected but also
persons who did belong to an’ agricultural tribe but did not
reside or hold property in a particular area. In any case,
even if descent did come in indirectly into the question, there
was no prohibition on the ground only of descent. It 1s also
contended that s, 298 (1) deals with future legislation and
further that, as the presumption is against a repeal by implica-
tion, the language of the section.does not warrant the inter-
pretation that it 1s intended by this section to repeal any part

- of the existing law. It is wrged that this section only

applies to those subjects of His Majesty who are domi-
ciled in India and it could mnot have been the
intention of Parliament that while certain laws should be
repealed with reference to those subjects of IHis Majesty who
are domiciled in India, they should continue in force as
regards those subjects who are domiciled 1in the United
Kingdom, because it is clear from s. 111 that as regards
those subjects it is only future legislation under which they
cannot be subjected to certain disqualifications. Section
117 is also cited to show that it has been specifically
mentioned there that the existing law will continue to apply
to them. ~ It is further contended that even if s. 298 does apply, -
the .impugned Act will be good as regards sales -and mort-
gages of agricultural land whether the benami transaction
has been entered into before or after the passing of that Act,
hecause the prohibition against holding is a future prohibi-
tion, namely, that those persons who are affected will not
he able to hold land after the passing of the Act in question.

(1) [1940] F. C. R. 110
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Rai Bahadur Badri Das and Sordar Sant Singh for the
first respondent. Section 298 (1) of the Constitution Act con-
fers a privilege on British Indian' subjects of His Majesty
entitling them to all posts under the Crown and also to acquire
property. In other words it removes disabilities depriving
th‘e_m' of the right to acquire property for reasons of descent,
religion, place of birth, and colour, whether the disability is
imposed by an old or a new énhactment. No law debarring a
person from acquiring or holding property on account of his
descent can be enforced, nor can a new measure having that
effect be enacted by the Legislature.

Under the Punjab Alienation of Land Act, 1900, a person
not belonging to certain tribes cannot permanently acquire land
from a person belonging to those tribes even though he resides
‘1 the same district as the alienor. To this extent the provi-
sion goes against s. 298 (1) unless the alienation is covered by
the exception in s. 298 (2) of the Constitution Act. The
Punjab Alienation of Land Act, however, gives certain rights
to the transferee. Under s. 3 of the Act a sale can be vali-
dated by the consent of the Deputy Commissioner. Failing
this the transfer takes efiect as a mortgage of the type allowed
by s. 6. A mortgage not complying with's. 6 will be converted
- by the Deputy Commissioner under s. 9, so as to bring 1t 1n
conformity with s, 6. All this shows that certain well-defined
rights in land passed to the transferee even under irregular
iransfers. The impugned Act deprives the holders of such
rights merely because the transferee is not descended of parents
belonging to the privileged tribes.

Section 208 (2) confines the prohibition to sales and mort-
gages but does not permit the extinction of rights already held
by a British Indian subject no matter how he is descended.
Transactions where land was transferred to a person belong-
" ing to one of the privileged tribes have all along been held by
the highest Court of Appeal in the Province o be valid even
though the beneficial interest belonged to a non-agriculturist.

As soon as the agriculturist benamidar attempts to pass the

property on to the real owner, the provisions of s. 9 or s. 14

of the Act, as the case may be, wiil apply_and the mortgage
or the sale will be converted into a mortgage in one of the forms
prescribed by s. 6. It was further held that there was nothing
wrong in a creditor seeking the help of a friend belonging
to one of the privileged tribes for t_)btaunng a mortgage SO
as to enable the creditor to realise his debt. The impugned
Act prevents the transferee from holding these rights. Such
a measure is not within the exception of s. 208 (2).

In the case of 2 benami mortgage the beneficial interest
was the realisation of the debt. This was regarded as a per-
fectly legitimate object by the Lalore High Court and, there-

fore, no question of evasion of law and its consequent penal-
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Reference to the Constitution Act would not help
Prowince On the contrary, the Cpnst@tution Act support-

pentarsings, €0 the respondents’ case inasmuch as it did not confine 1tself
~— " to future transactions.

All transactions conferred rights and imposed liabilities-
on individuals, without which they were meaningless, and any
enactment which avoided a transaction struck at the very
oot of individual rights and liabilities. The Punjab Act,
which invalidated past transactloms, deprived in effect the
holders of beneficial interests in the property of their vested
interests and to that extent offended against the Constitution
Act if the deprivation was based on descent alone. The
henamidars who were being deprived of their property under
the Punjab Act belonged to the non-agricultural tribes. The
disqualification was due to the fact that they were not descend-
ed from an ancestor who was included in  the agricultural
tribe by a notification under the Punjab Land Alienation Act.
Two people might be carrying on the same vocation in life but
one who was descended from an agricultural tribe possessed
the right to acquire agricultural Jand, while the other was pre-
vented from holding certain property because of his descent
-from a non-agricultural ancestor. This was a clear violation .
of the fundamental right embodied in the Constitution Act.

M. Sleem in reply.

ks ties arose.
runigb  the appellant.

Cur. adv, _fuult

cuver 0.7 Gwyer C. J.—I have had an opportunity of reading the
judgment which is about to be delivered by my brother
Varfadachariar and I concur both in its reasoning and its con-
clusions. In these circumstances I do not think it necessary
to deliver a separate judgment of my own. '

Varadgehariar VarapacHARIAR J.—The question for decision in this
appeal is whether a law (Act No. X of 1938) enacted by the
Punjab Legislature in the form of an amendment to.an earlier
Act (the Punjab Alienation of Land Act, 1900—Central Act
No. XIIT of 1900) is inoperative to any, and if so to what,
extent. The provision mainly discussed is that directed
by the later Act to be inserted as s, 13-A in the earlier Act.
Some of the other provisions in the Act of 1938 are only
ancillary to or consequential upon this main provision. The
High Court held this provision to be inoperative to the extent
described in its judgment, on the ground that it contravened
s. 295 (1) of the Constitution Act. Hence this appeal by the
Punjab Government which got itself impleaded as a party
defendant even when the litigation was pending in the trial

court. . . . .
The Punjab Alienation of Land Act (Central Act No. XIIT
of 1900) was (in the words of the Joint Select Committee,
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para. 368 of their Repors(1)) “designed to protect the cultivator
agains the moneylender' pug the Act goes much farther.
Section 4 BD_IPOV“’?PS the Provincial Government to determine
B,I}{ngtﬂ;lcgi}lon_ what bodies of persons in any district op
51OUp O1 districts are to be deemed to be agricultural tribes
Or groups of agricultural tribes” for the purposes of the Act.
Section 2 (3) of the Act defines “land” fop the pur-
pose of the Act; and s. 3 in effect declares that no permanent
alienation of land by a member of an agficultural tribe shall
take elfect as such ‘unless the alienee also is a member of the
same tribe or of a tribe in the same group, except when
sanction is given thereto by the Deputy Commissioner. Sub-
section (3) of s. 3 leaves it to the discrekion of the Deputy
- Commissioner to grant or refuse sanction, and one of the
provisos to s.s. (2) declares that sanction may be given even
after the act of alienation has otherwise been completed, There
are two exceptions to the probibition enacted in the section,
namely, (a) the sale of a right of occupancy by a tenant to his
landlord, and (b) a gift made in good faith for a religious or
charitable purpose whether unter vivos or by will.  Sections 6
to 13 contain certain provisions in respect of temporary aliena-
tions of land (such as mortgages and leases) by a member of an
agricultural tribe, and s. 14 prov1dqs that any permanep't
alienation which under s. 3 is not to take effect as such until
the sanction of the Deputy Commissioner is given thereto
shall, until sanction is given or if sanction lias been refused,

take effect as a usufructuary mortgagé in the form pefmitted -

by s. 6, for such term not exceeding 20 years and on such
conditions as the Deputy Commissioner considers to be re‘a:so}l-
able. Section 21 excludes the jurlsamtmI_l of civil COUltlb‘ Uml
very comprehensive terms; and s.20 provides thr‘tt n(;tec%ji?l
practitioner shall appear on behalf of eny Pj‘lf’)tﬁn zret Tha
any proceedings before a Revenue Officer under eh ﬁ e
Act was in the first instance made applicable to all the éu
tories for the time being administered by the Jlgn‘aut_ena:n{,- GOV:
ernment, by notification in the at b e :

any dist,rie{ or part of a district or any fpelson fO:hCIasrsov()ii:
persens from the operation of the Act or of any of the p

sions thereof. . .
A practice has long been common 1n this country for

intending alienees of land to take the document of t’ﬁlnSf?; 1£
the names of thejr friends or relatives, sqmebtlme's}:m, a eto
to defeat the claims of crechtors_, sometlmus. w;lt a wcfi:ew .

avoid claims hy other members of their own i?lml yfo anG 301;13:
times to escape restrictions impesed ‘UPOHPt emb Y vaiice
ment Servants Conduct Rules, etc. In the “‘}J‘Il1 . glpl‘ Cti .
seems to have grown up after the enactment of the Alienatio

()} H. L. 6 and H. C. 5, 1934,
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of Land Act, 1900, for transferees from members né algggﬁ)c;lﬂ_
tural tribes to take documents in the names of friends . %

ing to the same tribe or a tribe in the same group as the a 1(3110h ;
though the transfer was meant for the‘beneﬁt of On?) lwb

was not such a member. In many cases it may reasona 'yht?
presumed that this was done with a view 10 a.void‘ rilgf S
under the transfer being cut down in the manner provided for
in's. 14 of the Act. A notion has sometimes prevailed in this
country that all bemamsi transactions must be regarded as
reprehensible and improper, if not illegal; but as late as ;ln
1915 Sir George Farwell, delivering the judgment of t %
Judicial Committee in Bilas Kunwar V. Desy’aj\;l), _spoke 0

them as, ‘‘quite unobjectionable’ and as having their ana’i?-
gues in the English law; and Mr. Ameer Al delivering t (3
judgment of the Committee 1in Gur Narayan v. Sheo La
Singh(2), observed that ‘‘there is nothing inherently wrong
in 1t, and it accords, within 1its legltlmz_tte scope, with the
ideas and habits of the people”. "As ind’icate-d by the qu_ah:
fying words ‘‘within its legitimate scope’, Their Lordships
nbservations were clearly not meant to.countenance transac-
tions entered into for fraudulent or illegal purposes.

In view of the scheme and the policy of the Alienation
Act, questions seem to have been raised before the courts in
the Punjab as to the effects of benamsi transfers of the kind
above indicated. It may be useful to refer to a few reported
decisions as indicating the types of questions raised.‘ In
Jahan Khan v. Dalla Ram(®), Haidar v. Faiteh Khan()
and Ladha Singh v. Ahmad Yar(), the Punjab Chief Court
overruled the contention that a mortgage by an agriculturist
to another agriculturist would be invalid if it had been made
on the footing that the mortgagee should pay off a debt due
from the mortgagor to a non-agriculturist. Nevertbeless, in
Wasinda Ram v. Bahadur Khen(5), a Tahsildar Magistrate
thought fit to frame a charge under s. 417 of the Penal Code
against a non-agriculturist creditor for having brought about
a mortgage of the above kind; but the High Court quashed
the charge on revision. In Shamas-ud-din v. Allah Dad
Khan(") the High Court held that as between the vendor and
the ostensible vendee, the latter was entitled to recover pos-
session of the property, whatever the legal position as between
the ostensible vendee and the alleged non-agriculturist benefi-

ciary might be. In Qadir Baksh v. Hakam(®), the High
Court overruled a contention advanced by the ostensible mort-
oacee that in a proceeding between himself and the non-agri-
culturist beneficiary the latter could not plead the true facts

() (1915) L. L. R. 37 All 557. (%) (1921) 60 Ind. Cas. 463.
3} (1918) T. L. R. 46 Cal. 566. () A. I R. 1934 Lah, 434,
(1 ) A. L R. 1925 Lah. 65.
} (1932) 1..L. R. 13 Lah, 713.

s) (1908) 33 Ind. Cas. 474. . I
((‘)) ((1916) 37 Ind. Cas.l 93. (8
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and defeat a claim put forward by the former in hi i
The last of the above decisigns was gifrellil }ilxlls ?gu’nQrighta:
Full Bench of five Judges of the Lahore High Court, and {he
impugned Act was Passed in 1938 to deal with the situation
created by that decision. The mortgage transaction out of
which this litigation has arisen was one of those entered into
during the interval, on July 4, 1933, presumably on the
strength of the High Court’s decision. T may add that in
Bahadur v. Mohammad Din(l), a learned J udge of the same
High Court held that when a non-agriculturist took a sale
- pretending to be an agriculturist, the transaction was not
void ab initio, since the defect could be remedied by the

1842
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Daulat Singh,
Varadacharigr
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- Deputy Commissioner’s sanction, and in any event the perma-

nent alienation would at least have eflect as a usufructuary
mortgage under s. 14. He further held that in such cases
the vendee was entitled to be reimbursed under s. 65 of the
Contract Act(2). ‘

The impugned Act is in form an addition of a few sections
to the Alienation Act of 1900. Its principal provision is that
contained in s. 5, which directs the following to be read as
8. 13-A of the principal Act:

““When a sale, exchange, gift, will, mortgage, lease or farm pur-
ports. to be ,made either before or after the commencemens
of the Punjab Alienation of Land (Second Amendment) Act,
1988, by a member of an agricultural tribe to a member of
the same agricultural tribe or of a tribe in the Same group,
bui the effect of the transaction is to pass the benefigial
interest to a person who is not a member of the same tribe
or of a tribe in the same group, the transact:qn shall be void
for all purposes, and the alienor shall be entitled to posses-
sion of the land so alienated, notwithstanding the fact that
he may have himsell intended to evade the provisions of
this Act.” o .

. Then. follow consequential provisions enabling the Deputy
Commissioner to eject persons in occupation of land under
such alienations and allowing the order of the Deputy Qom~
missioner to be set aside on appeal or revision by the higher
revenue authorities. Except for a limited measure of com-
pensation for the value of improvements effected by a bona
jide transferee for value, the Act makes no provision for
refund or re-imbursement either in favour of the ostensible
alienee or of the beneficiary or even bmm‘ fide transferees _fqr
value from them, and not even 1 cases where the transaction
thus avoided has been completed many years before the enact-
ment of the measure. The new law is thus much wmore drastic
than the principal Act of 1900; but I refrain from dealing
with the arguments urged at the Bar in condemnation or justi-
fication of it, because the Court is only concerned with its
legality and not with its reasonablgness or with the policy
undarlying it. The difference, as will be presently seen, has

(*) A. 1. R. 1934 Lah. 979.

{*) Central Act No. IX of 1872
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some bearing on the discussion even of the question of the

extent of the operation of the enactment. ' :
. ituti rovides that—
Sggglzﬂblzif gf)lgiz tﬁf}ﬁ?ﬁ?{}ﬁ:ﬁﬁl ﬁ ?%ngiao shlall on gi'ound?
el lace of birth, descens, colour or any o
o ‘be ueliibla for ofice voder tho Crown in Indid, or
be prohibited on any such grounds from acquiting, A8° 06
or disposing of property or carrying on auy oceupation, trade,
business or profession in British I.ndl‘a."

It was urged on behalf of the plaintiffs-respondents that
the Act of 1900 and the impugned Act of 1938 must be held to
be inoperative in so far as they prohibit persons from acquir-
ing or holding property on grounds of descent only; no ques-
tion arises in this case of any disability founded on religion,
place of birth or colour. The appellant contended that there 1s
nothing in the Acts contravening s. 298 (1). Alternatively, it
was argued on his behalf that the operation of all provisions
in these Acts was saved by s.s. (2) of 5. 298. It will thus be
necessary to consider. the precise effect of this subsection also.

To follow the argument based on s.s. {1) ofs. 298, it will
be necessary to take note of the fénor of the notifications issued
by the Punjab Government under s. 4 of the Act of 1900,
because the persons or groups of persons against whom the
restrictions or disabilities imposed by the main Act and by
the impugned Act operate and the grounds on which the dis-
abilities rest can he determined only by reference to the terms
of these notifications. Several notifications seem to have
been issued from time to time; but, for the purposes of the
present Judgment, it will be suflicient to take one of the
earliest of these notifications, No. 63, dated April 18, 1904,
as typical (see pp. 67-68 of the 5th Edition of Sir Shadi Lal’s

Commentaries on the Act). Without attempting to be
exhaustive, it may be generally said that a person will not
be included in an agricultural tribe within the meaning of the
Act unless (1) he is descended from members of a particular
tribe, and unless (2) he resides or holds property in a parti-
enlar place. I leave alone for the moment the further limita-
tion 1n the Acts requiring alienor and alienee not merely to
be members of agricultural tribes, but to be members of the
same tribe or of a tribe in the same group. As the notifica-
tions require the co-existence of both the qualifications as to
descent and residence (or possession of property) before a
person can claim to fall within the terms of the notifications,
the non-fulfilment of either condition will effectually exclude
him. To put the matter in the form of illustrations: A may,
as regards his descent, satisfy the condition of descent from
a pavticular community; but he may fail to satisfy the condi-
tion as to residence or the holding of property in a particular
place. B may hold property or reside in the prescribed place;
but not being descended from a member of the community
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specified in the notification, he may not satisfy the requisite
conditions. C may fail in respect of both qualifications. The
Acts in question impose certain disabilities on these three
classes of persons. In the first of the illustrations above given,
it cannot be said that the prohibition of acquisition.or holding
- of property by such a person is on the ground of descent, and
in the third it cannot be said to be on the ground of descent
alone; but in the second, it is clearly on the ground of descent
alone. Subject to the other arguments to be presently noticed,
it seems to me to be reasonably clear that the impugned Act
contravenes s. 298 (1) of the Constitution Act, so far as it
makes it impossible for persons standing in the same position
as B in the illustrations given above to acquire or hold any
interest in land (of the kind included in the definition in the
principal Act) as beneficiaries under a bemami transfer in
tavour of a qualified transferee, while the Act of 1900 makes
it impossible for such persons to acquire a permanent interest
in such land by a direct transfer to themselves. It has not
been contended by the Advocate-General of the Punjab that
such is not the effect of the enactments in question; but he
contends—

(1) that the provision in the impugned Act which is num-
bered as s. 18-A of the principal Act is not in terms dis-
criminatory, and .

(2) that the discrimination, if any, is not, hased on. descent
alone. because the prohibition is based on the benami character

of the transaction.
It is not easy to follow these arguments.

The provision in s. 13-A is clearly discriminatory, because
it draws a distinction between transactions in which the bene-
ficial interest belongs to an agriculturist and those i}n \ivtach
it belongs to a non-agriculturist; and it declaves the latter

void. Dut this discrimination will not by itself amountdt(gha
contravention of s. 2938 (1) of the Constitution Act, an e
hether it 18 discrimination on the

nestion will still remaln w ‘

) ground of descent and of "descent alone. Thp answeé ?0 thf

niust be found 1n the terms of t}}lle nqzlﬁcatlotr;se ‘gipil siioné
] i 1 - corporates when 1t uses e e

which this sechon 1 tribe’’ and ‘‘a person not a mem-

$¢ N - ra
member of an agricultt be™” et
g'be or of a tribe in the same group . That

?:rwo}fyt}]lie ﬁ;ige;égly%d the notifications and (ki)i_sc?sed tglig‘
g annot be OpVld me by ! , L
1Sng2 t;iogl)si)? IL'lo a statutory notification 1nstez;ld of ‘irggoiylg}llge
it directly in the statute itself. As regards tl t:e _se(,n d ot e
arguments above set out, I must state t-haér 1 1‘s1 Othqt a
cannot be the contention of the Advocate- e}neiz et 2l
benami transactions are as such avoided by the Act, ,

even if they be in favour ©
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(¢) of s.s. (1) of s. 3 of the pripcipal Act. If a benam:
sale of land for the benefit of a member of a notified agricul-
tural tribe is good, but a similar transfer is bad if made for
the benefit of one like B in the illustrations given in the pre-
ceding paragraph, that is, one who does not fall within the
notification because he is not descended from a member of an
agricultural tribe, it is clearly a case of discrimination on the
ground of descent alone. It was pointed out that under the
Act benami transfers for the bemefit even of persons like A
and C in the above illustrations are void; but this will not
heip the appellant, because though even these are cases of dis-
crimination, the discrimination is not on the ground of descent
alone and the case will not therefore to that extent fall under
s. 208(1). In considering this question, it ought not
to he forgotten that qualifications as to residence in a parti-
cular place or the ownership of property there can at any time
be acquired by act of parties; but qualification or disqualifica-
tion based on descent is not one that parties can by any act
pf theirs obtain or escape from. Hence, I take it, is the
importance attached to 1t in s. 298 (1). One of the other
grounds specified there, namely, religion, is no doubt some- .
times changeable at the will of parties; but it is hardly to be
expected that parties will change their religion merely to
obtain a qualification or escape from a disqualification for the
purposes mentioned in the section, and certainly the law will
not drive them to do so.
It has next been suggested that the discrimination, if any
1s based on the character of the land, that is, on its beihg’
land as defined in the principal Act. I find it difficult to fol-
low this. argument as well. To take illustrations similar to
those given above, if in respect of land of that kind, the law
declares that the alienation will be good if in favour of a
member of a notified agricultural tribe, but bad if made in
favour of one who is not a member of such a tribe, it is diffi-
cult to see how the discrimination is one based on the character
of the land or that it is not one based on the status of the
transferee. It has been said that it may be a matter of policy
or public interest in certain parts of the country that certain
kinds of lands should be secured to certain classes of people
and be prevented from going into the hands of other classes
of people. It is in recognition of this need that Parliament
has taken care to enact the saving provision contained in s.s.
(2) of s. 298. But this will not justify the view that this is
not a discrimination prohibited by s.s. (1) of the section; other-
wise the saving clause would not have been necessa,rjy. As
will be presently seen, the appellant in this case finds that
the saving under s.s. (2) does not go the whole length required
to sustain his contention, and he is therefore obliged to attempt
to take the case out of s.s. (1) itself; but, for the reasons

1]
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above f;3‘1%11, I am unable to accede to this contentiop. It is
true that ?1 %afv_lng clause cannot be used to extend the scope
of the pro 1_1t10ri contained in the main or enacting clause,
because a saving clause may often be added by way of abundant
caution. But if, as I have endeavoured to show, the language
of s.s. (1) of s. 208 clearly covers one class of aliences on whom
disabilities have heen imposed by the impugned Act, it is not
without Slgm_ﬁC&l}Ce to note that (as explained in the Joint
Select (z‘_omr;mte_e s Report, para. 369) s.s. (2) was inserted
to save * 1eg}slat1_0n such as the Punjab Land Alienation Act'
frong being 1nval_1dated by reason of the declaration in sub-
section (1). This confirms me in the view that such legisla-
tion clearly contravenes s.s. (1) of s. 298 to the extent that I
have above indicated; but to a certain extent its operation is
nevertheless saved by s.s. 2). :

It is perhaps desirable to observe in passing that a prohibi-
tion of the kind so far discussed is entirely different from
restrictions arising out of the nature of the ‘‘legal interest’
possessed by an alienor. To take a familiar instance, it is
well established in this country that an office like that of a
trustee of a religious institution or the office of a religious ser-
- vice holder (with the emoluments attached thereto) is not

alienable at all, but some decisions have recognised that by the
custom of particular institutions even such offices may be
alienated within a very limited circle, e.g., members of the
family or persons in the line of descent. It has also been held
that religious offices may be delegated to proxies if they belong
to the same religion. In such cases, the question 1s not one of
placing a discriminatory restriction on the ahepat;wn of an
interest which is ordinarily alienable but of permitting al.lel-la-
tion within limits of what is normally inalienable. Again,
when lands were held on service tenures or under special
state grants, the condition of service or the terms of the grant
limited the nature of the legal interest possessed by the holders
“and (as in the case of the Watandars Act(!) referred to b3f’
my brother) the Legislature has sometimes continued some o
these limitations, even when the tenure was placed on a statu-

tory basis.

The contention that the
is based on the character of the
which requires to be further considered. ;
me whether the Advocate-General was prepared to go so far
as to maintain that even a discrimination on the g_rt_m_nd (_3f
descent would not offend s. 208(1), unless the prohibition 1n
respect of acquiring, holding or disposing of property was
absolute in extent, that is, it placed it beyond the man's
power to acquire an inch of land anywhere in British India.
An illustration with reference to eligibility for office, which

(3) Bombay Hereditary Offices Act, 1874 (Bom. Act. No. T of 1874).

discrimination in the Punjab Acts
“land”’ has another aspect
It was not clear to
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12 jg another of the subjects dealt with in the same sub-section,

pumiab - will perhaps help to throw light on this point. Can it
e singr. TASONADlY be maintained that persons of a particular religion,
wadamariar COlOUT O descent can without offending the section be declared
J- ineligible for 95 per cent. of the offices under the Crown in
India? To my mind such a contention seems scarcely
permissible. If so, why should the position be different in
respect of the acquisition or holding of property? ILven if

one had better avoid extreme positions at either end and ‘deal

with what may be called substantial freedom or substantial
disqualification in respect of acquisition, holding or disposing:

of property, I have little hesitation in coming to the conclu-

sion that the prohibitions enacted by the Acts of 1900 and

1938 are quite substantial in extent. An examination of the
definition of ‘land” in s. 2 (3) of the principal

Act of 1900 is sufficient to establish this. Broadly speaking,

that definition takes in all land in the Province, except build-

ings and building sites in a town or village and except
perhaps forests. I leave mining land out of account,
because I do not know how much of that kind of land exists

in the Punjab, but I do know that it is not the kind of land
which Indians ordinarily desire to possess. All land falling -

within this wide definition is placed beyond possibility of
acquisition by persons not belonging to the notified tribes,

except of course with the sanction of the Deputy -Commis-

sioner. There can be little doubt that the disability imposed
upon this class of people by the legislation under considera- -

tion 1s very substantial and covers nearly all kinds of property

(other than house property) which Indians ordinarily desire
to hold or acquire.

A doubt was raised in the course of the argument whether,
1aving regard to the nature of a beneficiary’s interest under
he Indian law, the deprivation of his rights by the impugned
Act can be said to amount to a prohibition from acquiring or
1olding property, within the meaning of s. 298(1). An
xamination of the provisions of the Indian Trusts Act(ty will
how that this doubt is baseless. It is true that the Indian
vw does not recognise an equitable ownership in the sense
nown to the English law, because we here do not, as in
ngland, have two kinds of law or jurisdiction, »iz., common
.w and equity; but on an analysis of the legal incidents
wolved, it will be found that for all practical purposes there

little or no difference between a beneficiary under the
wnglish law and a beneficiary under the Indian Trusts Act, .
so far as the substance of their rights is concerned. I may
first point out that so far as rights and privileges are con-
cerned, there is little or no difference between a beneficiary
under an express trust and a beneficiary under a resulting or

(%) Central Act No, IT of 1882,
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constru@tive trust, i_f we leave al
the Indian Limitation Act(}).

Trusts Act, which deals with benami transfers, o
chapter beginning with s. 80, which provides th

tion in the nature of a trust is
- cases; and s. 82 enacts that the

A - 8t

one questions arising under 1w

Section 82 of the Indian Buw

Ceurs in the D:,:?l;:qh_

created in certa;LtiliJl I; 051;1g&- P
pecified

transferee must hold the

property for the benefit of the person paying or providing the
-consideration. Section 95 reaffirms the provision implied in
s. 80. In the case of express trusts, the Act describes the

beneficiary’s rights against the t

rustee as ‘‘beneficial interest

or interest of the beneficiary’’. Under s. 55, the beneficiary
has, subject to the provisions of the instrument of trust, a
right to the rent and profits of the trust property and under
s. 56 the beneficiary, if there is only one and he 1s competent
to contract, may require the trustee to hand over possession

of the trust property to himself.

This is almost a matter of

course where, as in benami transactions, the holder of the
legal title is only a bare trustee.. Under s. 58, the beneficiary,
if competent to contract, may transfer his interest, and under
s. 69, every person to whom a beneficiary transfers his interest
has the rights of the beneficiary in respect of such interest at
" the. date of the transfer. Section 8 no doubt departs from
the English law in declaring that a ‘‘merely beneficial interest
under a subsisting trust’’ cannot be made the subject-matier

‘ of another trust. This exceptio

nal provision can have 10

significance for the present purpose. The theory that there
can be no trust upon a trust (similar to the earlier English
doctrine that there cannot be a use upon a use) is based wpon
‘the circumstance that so long as the original trust subsists,
the title to the trust property continues to vest in the trustee
under the trust, and that in such cases the second trustee 18
Dot in a position to convey a title to the secorgd_ beDBﬁCIf_iTY .
There can in my opinion be no doubt that a prohibition against

@ person acquiring or holding

offends 5. 298 (1) of the Constituti

: reficiary
roperty as 2 bene
pon Act quite as much as a

Prohibition against his obtaining a transfer of the legal title;
but all possible doubts on this score must disappear when gﬁ:
ccnsiders the combined effect of the Act of 1900 and pot
amendment of 1938, because under the former he} t?:?; he
acquire g legal interest permanently and under the 12 _

tannot acquire a beneficial interest gither.
It will be convenient at this stage to _l'efe

of the learned Advocate-General, only 11 o der

1t 1S unnecessary for the purposes 0

Opinion upon it. He contended

assumed that the provisions of the Act of 1900 0
Mmeasure the principle of s. 298 (
It would not be reasonable to hold tI
Jarliament in 1935 affected the validity 2

(1) Central Act No

to one argument

. to state that
- case to express any
e it shogld be
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_five vears bhefore. On behalf of the
d that the efiect of s. s. (1) was

Act passed nea,riy thirty
ch disabilities as bad been

respondents, 1t was urge

: remove even su
thenceforward to remove even Such _ ha,
imposed by earlier legislation. This question was raised by

the Advocate-General to serve two purposes: (1) to make up
for the gap, in the saving of the operation of Sft}ch ,eriact-
ments, arising from the fact that s s. (2) is limited 1to Qaws
prohibiting sale or mortgage of agricultural land, &T];TC (\)i t(;_
use it as a step towards the argument that even Act No. X o
1938 shonld be regarded not as a new enactment passed subse-
quently to the Constitution Act, but only as an amendment
to and therefore standing on the same footing as the principal
Act of 1900 and, as such, not affected by the declaration in
s. s. (1). The first of the above aspects assumes - inportance
by reason of the fact that while the Act of 1900 makes provi-
sion against all permanent alienations (which will include
those by way of gift, bequest, exchange, etc.) and a variety of
temporary alienations including leases, s. s. (2) of s. 298 saves
the operation of such laws so far as they prohibit ‘‘the sale or
mortgage of agricultural land’’. Whatever be the reason
that led Parliament thus to limit the scope of the saving
clause, this difference in language has made it possible for
the critics of the Punjab Acts to contend that the prohibitions
enacted in the Act of 1900, so far as they relate to land not
falling within the category of ‘‘agricultural land” and so
far as they relate to alienations other than sales and mort-
gages, are not saved in their operation, if they contravene
s. s. (1) of s. 298. Tt is unnecessary to express any opinion
on this question in the present case, bhecause the transaction
which forms the subject-matter of this litigation is a mort-
gage of agricultural land and is thus saved in terms by s. s.
(2) of s. 298. Respondents’ counsel endeavoured to maintain
that while s. s. (1) removes disabilities imposed even -by
earlier enactments, s. s. (2) saves only laws made after the
Constitution Act comes into effect. I see mno sufficient
warrant or justification for making this differentiation
between subsections (1) and (2).

The second of the appellant’s contentions above noted,
namely, that if the disabilities created by the Act of 1900 are
not removed by s. s. (1) the provisions of the Act of 1938 must
also be held to be unaffected by s. s. (1) is obviously untenable.
The Act of 1938 was passed after the Constitution Act had
come into force, and would be hit by s. 298 (1) even if it
should be held that that subsectian had no " retrospective
operation. The mere fact that the Legislature directed the
Act of 1938 to be treated as an amendment to the Act of 1900,
or that in many respects it adopted the frame-work of the
older Act, cannot place the later enactment, for the present
purpose, on the same footing as the earlier enactment.
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Further, whatever the form or the underlying - policy, the =——
Act of 1938 deals with a class of cases not provided for in the Frasines
Act of 1900 and makes provisions substantially different in pewa sinsn.
nature and effect from those contained in the earlier enact- Varadaghariar
~ment. If for the reasons already stated it offends in any ”
degree the declaration contained in s. s (1) of s. 298, it must

‘to that extent be held inoperative, save in so far as its opera-

tion may be saved by s. s. (2).

. It remains to consider the scope and effect of s.s. (2) of

s. 298. As already stated, it only saves laws prohibiting
sales and mortgages, and even that only so far as such
transactions relate to agricaltural land. The other kinds of
alienations prohibited by the combined operation of the Act
of 1900 and the impugned Act will fall outside the scope of
~ the saving clause. In the judgment of this Court in Megh
‘Raj v. Allah Rakhia(l), the question has been discussed how
. far the definition of ‘‘land’’ contained in the Act of 1900
includes property which cannot be comprised in the ordinary
connotation ‘of the expression ‘‘agricultural land”’. The
question arose there on account of the doubt as to whether
certain provincial legislation related to a matter specified in
- the Provincial List or to a matter falling within the Con-
current List. The question does not arise under the same
circumstances in the present case; but as s. s. (2) of s. 298 is
limited in terms to ‘‘agricultural land’’, the same question
may become material in cases of the present kind. The
transaction involved in this suit is however one by way of
mortgage and also relates to agricultural land; these ques-
tions need not therefore be further discussed in the present
case..

Tt is however material to note that.s. 298 (2) purports to
save the operation of any law which prokibits the sale or
mortgage of agricultural land, etc. What the impugned Act
purports to do is not merely to prohibit such transactions
being entered into after the date of the Act, but to vacate or
nullify even titles or rights acquired before the passing of the
Act; and as already stated, the suit transaction is one of
1933, i.¢., five years before the passing of the Act. As held
by the High Court, the word ‘‘prohibit™ can only mean the-
forbidding of a transaction, and such a direction is appro-
priate only in respect of transactions to take place subse-

uently to the date of the direction. The word cannot include
an attempt to reopen or set aside transactions already comple-
ted, or to vacate titles already acquired. The High Court
was therefore justified in holding that the benefit of s.s. (2)
of 5. 208 cannot be claimed for the impugned enactment so-
far as it purports to avoid transactions entered into or titles

acquired before the impugned Act became law. It seems to

{1} Antea. P. 53,
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have been contended before the High Court, on behalf of the
Pupjab Government, that the provisions 1n _the 1mpugngd
Act in so far as they relate to prior transactions are only in
the nature of retrospective legislation and as suph within the
competence of the Provincial Legislature. This contention
was rightly not pressed before us, for the obvious reason that
the question for consideration here 1s not the extent to which
an admitted power can be exercised by the Legislature, but
the extent to which legislation which would be inoperative as
contravening s.s. (1) of s. 298 is saved by s.s. (2), and the
answer to this question must turn only on the interpretation
of s.s. (2).

In t(hg view above indicated, the language in which the
conclusion of the High Court has been stated as also the form
of the decree passed in the case will require "modification.
Dalip Singh J., in his judgment, with which the other two
learned Judges concurred, said: ‘“The Act is valid only qua
sales or mortgages effected after the commencement of the Act
and qua such transactions is valid only with respect to agri-
cultural land. It would not be valid gua exchanges, gifts,
wills, leases and farms whether before or after the commence-
ment of the Act’””. Words to the like effect will also be found
in the penultimate paragraph of the judgment. If I may
make a verbal correction, the question is not exactly one as
to the validity or invalidity of the Act, but whether the
prohibitions contained in it are operative or inoperative in
certain cases. That is why s.s. (2) of s. 298 saves the opera-
tion of such laws (see also the language of s. 111 (1), which
says that a British subject domiciled in the United Kingdom
shall be exempt from the operation of certain kinds of laws
that may be passed by the Federal or Provincial Legislature).
The terms in which the conclusion has been stated by the High
Court fail to take note of the fact that s.s. (1) of s. 298 of
the Constitution Act can be invoked only in cases where the
disability is imposed on the ground of descent alone. To
revert for a moment to the illustrations given in an earlier
part of this judgment, a person may be descended from a
community classified as agricultural, but he may not satisfy

*the notifications under s. 4 of the principal Act, hecause he

may not reside or hold property in a particular place. Again

the disqualification may arise in certain cases because a
person neither fulfils the requirement of descent nor the
“requirement as to residence or possession of property in the
locality. In these two cases it cannot be said that the Act
of 1900 or the impugned Act prohibits the acquisition or the
holding of property by such a person on the ground of descent
alone: and if s.s. (1) of s. 298 cannot be invoked in such cases,
it is immaterial whether the case is saved by s.s. (2) or not, -
because except under s.s. (1) there can be no exclusion of the
operation of the law according to its tenor. The conclusion
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abéve extracted from the judgment of the High Court as to
the circumstances in which the provisions of the impugned
Act will be inoperative must accordingly be limited to cases
Whel_'e the beneficiaries under the bemami transactions fall
outside the terms of the notifications under s. 4 of the princi-
pal Act only on the ground that they are not descended from
members belonging to the specified tribes. In this view, the
decree dismissing the appeal to the High Court cannot stand.
The trial court decreed the plaintiff’s suit on the strength of
its findings on the preliminary issues framed by it: As the
allegations of fact made in the pleadings were not gone into,
the attention of the courts has not been directed to the ques-
tion of the ground on which Gopal Das, the alleged benefi-
ciary under the suit mortgage, was said to be a non-agricul-
turist. Without an investigation of this question, in the
light of the observations above made, it -cannot be finally
decided whether or not the suit transaction is void under the
Act of 1938. The decree of the High Court must be set
aside and the case sent back to the High Court with a direc-
tion that proper issues are to be framed in the case in the
light of the observations contained in this judgment, and the
case remitted to the trial court for further trial and decision.

The only point which has so far been dealt with in all the
courts is the constitutional question. As neither party has
wholly succeeded on that question, the parties should bear the
costs respectively incurred by them up to this date, 1n all the
courts.

BEAUMONT J.—This appeal raises a question as to the
validity of the Punjab Alienation of Land (Second Amend-
ment) Act, 1938 (Punjab Act No. X of 1938) (heremafter
referred to as the impugned Act) which came into force on
the 1st June, 1939. _ )

The facts giving rise to the case are not in dispute.
[After stating the facts of the case as set out on pp. 69-70,
supra, the learned Judge continued "_—f] ‘ .

In order to appreciate the provisions and effect of the
impugned Act, it is necessary to consider the terms ‘Oﬁ 't.hg
Punjab Alienation of Land Act, 1900, (hereinafter referre
to as the principal Act), to which the impugned Act was an

ndment. _ _
ameBy s. 2 (3) of the principal Act, “land” is defined as
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‘meaning land which is not occupied as the site of any build- -

ing in a town or village and is occupied or let for agricultural
purposes or for purposes subservient to agriculture or for
pasture, and as including certain 1nterests v:r’}u-ch it is not
necessary to specify. ‘‘Permanent alienation™ is defined ai§
including sales, exchanges, gifts, wﬂls. and grants o
. occupancy rights. Subsection (1) of 5. 3 provides that a person
" who desires to make a permanent alienation of his land shall be
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at liberty to make such alienation where the alienor 1s not a
member of an agricultural tribe; or the alienor 1s a member
and the alienee is a member of the

same tribe or of a tribe in the same group. Subsection (2)

provides that except in the cases provided for in s.s. (1) a

permanent alienation of land shall not take effect as such
nnless and until sanction is given by a Deputy Commissioner.

Section 4 provides that the Provincial vaernment shq.l-l by

notification in the Official Gazette determine what bodies of

persons in any district or group of districts are to be deemed

to be agricultural tribes or groups of agmcultural tribes for

the purposes of the Act. Section 6 provides that a mortgage
by a member of an agricultural tribe to a mortgagee not a

member of the same tribe, or of a tribe in the same group,

shall be made in one of the forms specified. Section 9 enables
a Deputy Commissioner to revise a mortgage not made in the
permitted form, so as to bring it into accordance with such

form. Section 14 provides that any permanent alienation
which under s. 3 is not to take effect until a sanction by the
Deputy Commissioner is given thereto, shall, until such
sanction is given or if such sanction is refused, take effect as
a usufructuary mortgage in form (a) permitted by s. 6 for
such term not exceeding twenty years and on such conditions
as the Deputy Commissioner considers reasonable. Section
24 enables the Provincial Government by notification in the
Official Gazette to exempt any district or part of district or
any person or class of persons from the operation of the Act
or any of the provisions thereof.

By a notification dated the 18th April, 1904, the then
Government of the Punjab, under the powers conferred by s.
4 of the principal Act, and with the previous sanction of the
Governor-General in Council determined that for the purpose
of the said Act in each district of the Punjab mentioned in
column 1 of the Schedule annexed to the notification, all
persons, either holding land or ordinarily residing in such
district and helonging to any one of the tribes mentioned
opposite the name of such district in column 2, should be
deemed to be an agricultural tribe within that district, and
that all the agricultural tribes within any one district should
be deemed to be a group of agricultural tribes. The original
list has been modified from time to time by subsequent noti-
fications and it is only necessary to.observe that the tribes
included as agricultural tribes embrace all communities,

Muslims, Hindus, Sikhs and Indian Christians.

After the passing of the pringipal Act a practice grew
up under which a member of an agricultural tribe used to
transfer his land to another member of the same tribe, as
benamidar for a person who was not a member of an agri-
cultural tribe, and the High Court of Lahore had held that

this practice was not illegal.

86
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~ The impugned Act was directed to this practice and
inserted in the principal Act s. 13-A, under which the present
difficulty arises, and which is in the following terms:—

‘‘13-A. (1) When a sale, exchange, gift, will, mortgage, lease or
farm purports to be made either before or after the com-
mencement of the Punjab Alienation of Land (Second
Amendment) Act, 1936, by a member of an agricultural tribe
to a member of the same agricultural tribe or of & tribe m
the same group, but the effect of the transaction is to pass the
beneficial interest to a person who is not a member of the

1942
Dauzafismgh
Beaumont J.

same tribe or of a tribe in the same group, the transaction .

shall be void for all purposes, and the alienor shell be entitled
to possession of the land so alienated, notwithstanding the
fact that he may have himself intended to evade the provi-
sions of this Acs.

Eaxplanation.—Any alienation made in consequence of a transagtion

rendered void by this subsection shall also be deemed void
for all purposes.”

The argument of the plaintiffs-respondents is that the

impugned Act is invalid, first because it extends the operation
of the principal Act which deprived certain classes of His
Majesty’s subjects of the right to acquire land on the ground
only of descent, and secondly because it destroys the benefi-
cial title of persons not members of an agricultural tribe, their
non-membership being based solely on lack of a particular
descent. :

The validity of the principal Act, which was passed long
before the coming into operation of the Government of India
Act, is not directly raised in this appeal, but in consldering
the first ground urged against the impugned Act, 1t 1s neces-
sary to see how far the principal Act would have come within
the mischief aimed at by s. 208 (1), if it had been passed after
that section came into operation.

Section 298 (1) is in the following terms:—

“No subject of His Majesty domiciled in India shall on grounds
only of religion, place of birth, descent, coloul_' or any of
them be ineligible for office under the Crown in India, or
be prohibited on any such grounds from acquiring, holding or
disposing of property or carrying on any oceupation, trade,
business or profession in British India.”

I feel no doubt that the word ‘“‘only’ which occurs in the
first paragraph of the section is incorporated into the second
paragraph by the use of the word ‘“‘such’’, and that to attract
the operation of the second para,g_ra.‘ph the prohibition must be
based only on the grounds Sp(?CIﬁ‘Ed.. The seg:t._lon qherefoye
confers upon all subjects of Hl_s Ma_Jesty domiciled in India
the right mot to be rendered ineligible for office under the
Crown in India, and not to be prohibited from acquiring,
holding or disposing of property on grounds only of religion,
place of birth, descent and colour. For the purposes of the
present appeal, descent is the only relevant consideration. It

“is argued by the respondents that inasmuch as nobody who
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does not claim a particular descent can be a member of an
agricultural tribe, and therefore eligible to acquire a perma-
nent interest in agricultural land in the Punjab, tl_le_ effect qf
the Act is to prohubit all the other inhabitants of British India
from acquiring such land, and this argument found favour
in the High Court. The conclusion seems to me a startling
one. It is one thing for s. 298 to recognize the fundamental
right of His Majesty's Indian subjects not to be prohibited
from holding land on the ground only of descent; it is quite
another thing to affirm that each one of His Majesty’s Indian
subjects has a fundamental right to acquire any piece of land
to which he may take a fancy and which the owner is, willing
to transfer to him, but which Government thinks should be
beld by someone of different descent. :

The policy of the principal Act appears to be to ensure
that agricultural land in the Punjab shall not be allowed to
pass permanently out of the hands of the agricultural classes,
in whom it was vested at the date of the Act, without the sanc-
tion of Government; a policy which has appealed to many
Governments besides that of the Punjab, and which has been
applied in countries other than India. It is true that descent
has been made an element in determining the persons who fall
within the description of agricultural tribes, but the prohibi-
tion against alienation would seem to be based quite as much
on the character of the land and the occupation of the holder,
as on his descent. In every Province in India the population
1s divided into different communities, who profess different
religions, and some legislation must inevitably take account of
these distinctions. This position was well known to Parlia-
ment when the Government of India Act was passed, and to
my mind s. 298 (1) was deliberately confined to cases in which
there was no other ground for discrimination except one or
more of those specified in the section. To construe the section
as avoiding an Act one effect of which is to discriminate on
the ground of descent, though that appears from the terms of
the Act itself not to have been the only ground on which the
discrimination was based, seems to me to impose a Very serious
and possibly dangerous limitation. on the powers of Provincial
Tegislatures which the language of the section does not war-
rant. - To illustrate my meaning I should say that an Act like
the Bombay Hereditary Offices Act, 1874(f), under whict
watan property, that is property held as remuneration for the
performance of the duty appertaining to an hereditary office,
cannot be alienated beyond the life of the watandar to a person
not a watandar of the same watan, would not come withir
the mischief aimed at by s. 298 (1). The Act undoubtedly has
the effect of prohibiting anyone not of a particular descent
from acquiring watan property much of which had been

- {*) Bom. Act No. 11T of 1874.
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anted originally without any restriction op alienation, but

ot
the real purpose of the Act is not to discriminate against all

In my judgment therefore the principal Act is not open to
criticism on the basis that it involves a prohibition against
the acquiring or holding of land on the ground of descent only,
and the impugned Act cannot be impeached merely on the
ground that it fortifies the provisions of the principal Act.
If this view is right it is not necessary to consider the effect
of s.5. (2) of 5. 298,

I have noticed, however, that the impugned Act is also
impeached on the ground that, taken by 1itself, it comes within
the mischief of s. 298 (1) because it destroys the beneficial title
of persons who are not members of an agricultural tribe. It
is to be noticed that s. 13-A is not in terms discriminatory, It
purports to render void all transactions in which the beneficial
OWIeT 1s not a member of the same tribe or of a tribe in the
same group as the benamidar, and it is quite impartial as to
the community or religion of the beneficial owner. Equitable
estates 1o land, such as are familiar in English law, are not
recognized in India, and the only actual interest in property
which is affected by the impugned Act is the title of the
benamidar, whose descent is not in question. It is however
true that under s. 56 of ‘the Trusts Act(?) the beneficial owner
can call upon the benamidar to transfer the property to him,
and .this right to acquire property is destroyed by the Act.
Bur as the learned Advocate-General pointed out, the benefi-

“clal owner struck at by s. 13-A may come within one of three
classes. First, he may be a member of an agricultural tribe,
but may not hold land in the district. Secondly, he may be
a member of an agricultural tribe, but may not be a resident

. 1n che district. And thirdly, he may not be a member of an
agricultural tribe. It is only in relation to the third class
that the element of descent is introduced. Although T would
not deny that an Act of the Legislature may be void in so far
as it comes within the mischief of s. 298 (1), but valid in other
respects, I find a difficulty in holding that an Act which in
terms makes void the title of all beneficial owners under
benam? transactions of a particular character, can be said to
be based only on the ground of descent, when the title of some
of such beneficial owners has nothing to do with descent.

T would however rest my judgment that s. 183-A of the
impugned Act is not uitra vires the P_unjab Legislative Assem-
bly on the wider ground that in applying the terms of s. 298 (1)
it is necessary for the Court to consider the scope and object

(1) Central Act No. II of 1882,
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192 of the Act which is impugned, so as to determine the ground
pwin  yupon which such Act is based. If the only basis of the Act
e singn. 15 discrimination on one or more of the grounds specified in
Beoumants. S. 208 (1), then the Act 1s bad; bpt if the true basis of the Act
is something different, the Act 1s not invalidated because one
of its effects may be to invoke such discrimination. In my
opinion, in the present case the true object of the impugned
Act is to avoid a method of evading the principal Act, which
itself is unobjectionable, and although some of the rights
avoided by the Act may be vested in persons whose only dis-
qualification is lack of a particular descent, such lack of descent
is not the only, or even the primary, ground on which the rights
are avorded.

I regret therefore that I am unahle to agree with the
Judgment of my brother Varadachariar. -

I would allow the appeal and dismiss the plaintiff’s suit
with costs throughout.

GwyEer C. J.—In accordance with the opinion of the majo-
rity of the Court, the decree of the High Court is set aside
and the case sent back to the High Court with a direction
that proper issues are to be framed in the case in the light of
the observations contained in the judgment of Varadachariar
J. and the case remitted to the trial Court for further trial
and decision., We think that in all the ¢ircumstances of the
case the parties should bear their own costs both in the Courts
below and in this Court.

Case remitted to High Court.

Agent for Appellant : Tarachand Brijmohanlal.
Agent for the first Respondent: Ganpat Rai.

THE PROVINCE OF MADRAS -

.
MESSRS. BODDU PAIDANNA AND SONS.

1042 [Str MaURICE GwYER, C. J., SR SRINIVASA VARADACHARIAR

Apr, 22,23, 24, J
fpr 20,23 AND SIR JouN BEauMont, JJ.]

Madﬂfs Gener:al Sales Tax Act, 1939 (Madras Act No. IX of
1939 )——'Gm;emment of India Act, 1935, Seventh Sche-
dule, List I, entry No. 45, List I1, entry No. 48—Taz on
f;.v-szf sale by manufacturer o goods—W hether a “duty
of excise”—Power of Provincial Legislat ' "
) : owe ture—Interpreta-
tion of Constitution A ct. ! rerprets

The respondents, whose business consist f X
e For Tl pnposo oF fouminess frl ed of the purchase of ground-

" om the kernels of 4
the making of groundnut cake out of the residue, were assas%edlr‘.i trzlxl*lcts a&nd
the Madras General Sales Tax Act, 1939, both in respect of théiru?)uil:

chases of groundnuts and of their sales of oil an ' pu
Munsif at Vizianagram and the High Court of Maccllra-(;all;z-ld ﬂfll;lze&%;sbrmb
the first sale of gcods manufactured in the Province was & duty of c;:cxo .
which the Provincial Legislature was not competent to Impose yon a ei(i
by ‘the Government of Madras: — = . ppea
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Held, that the power of a Provineis i o
sale of goods extends to sales of everyl ]Eiﬁ%l,sﬁ?ﬁé:h:? Er‘;{ 33;‘!:: 1?;1 :ll:: The ;:.—z;me
manu.facturer or producer, or not, and the provisions of the Madras Maires
gfor;ei;fia?a}fgiﬁ‘:‘zufgt’ 1989, imposing such a tax ave not wlira vires the Pa%z,‘([zig;:a

.A tax l‘evied on the first sale by the manufacturer or producer is and Sona.
levied on him guae seller and not qua manufacturer or producer,

The expression “duty of excise’” is wide enough to include a tax on
: ]sales, but where power is given expressly to the Provincial Legislatures to
‘rz‘;{l ‘iaétfa?lx lﬁaﬁf;f the expression must necessarily be given a more

It may be reasonable in eonsidering the ambit of an express power in
relation to an unspecified residuary power to give a broad interpretation
to thq former at the expense of the latter, but where, as in the Indian
'Qonstitl'ltion Act, tlc_zere are two complementary powers, each.expressed
in precise and d(_aﬁmte terms, there can be no reason in such a case for
giving a broader interpretation to one power rather than to the other.

‘iS, Z;;ﬁe(()fntml Provinces and Berar Act No. XIV of 1938 [1939], . C. R.

AppEAL from the High Court at Madras.

The material facts are stated in the opening paragraphs
of the Judgment. -

Sir Alladi Krishnaswami Ayyar, 4.-G. of Madras (N.
Rajagopala Iyengar with him) for gppellants. The main
contentions of the plaintiffs were: (1) that on a proper
construction of the Madras General Sales Tax Act the oil
and the cake sold by them must be treated as the same
commodity and that therefore they were entitled to the benefits
of the second proviso to s. 3 of the impugned Act. On this
question a point was raised by the Crown that the final autho-
rity to decide on the construction of the enactment was the
specially constituted tribunals created under the Act and that
the respondents could not invoke the jurisdiction of the ordi-
nary civil courts for the purpose of the determination of this
point. In the view which the High Court took of the constiti-
tional question no decision was rendered on this point. (2)
Assuming that the oil and the cake were different commodities
from the kernel a tax on the sale of the cake and the oil by
the plaintiffs was an excise within entry No. 45 of the Federal
List and was not within entry No. 48 of the Provincial List.

A further point was raised in the court of the first instance
that & tax on sales could not be levied on the buyer. This
found against the plaintiffs by the trial court and

point was .
though raised by the respondent in the memorandum of cross
objections in the High Court, 1t was mnot pressed and

was abandoned in the court below. One other point was raised
bv the Crown that the tax levied by the impugned enactment
-béing a tax on the turnover of a dealer 1t was not a tax on the
sale of any specified goods and so could in no circumstances
fall within entry No. 45 of the Federal List. ’

There is no ambiguity in the expression ‘“‘taxes on the sale
of goods’”. There is nothing in it to confine it to a tax on sales

1
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2 grher than the first sales. That this power of the Provincial
zierre ool [ egislatures includes a right to tax’ retail sales 1s supported
5w by the judgment of the Federal Court 1n an earlier casle (In re
riasn ho Contral Provinces and Berar Aot No. X1V of 1938( )). The
only question for consideration is whether there is anything in

the Federal List to warrant this differentiation between the

first sales and the subsequent sales. If the contention 1s that
irrespective of the question of any ambiguity in the expression
““taxes on the sale of goods” a sales tax is an excise, every
species of sale tax would be within the ¥ ederal List and there
would be nothing on which entry No. 48 could operate. It is
the duty of the Court to reconcile the two Lists and give effect
to both if possible. Even if every species of sale is brought
~ within entry No. 48, full effect can be given to entry
No. 45 of the Federal List. A sale is a distinct and difierent
transaction from manufacture or production. The fact that
a tax on manufacture is collected as a matter of administrative
convenience at the time of the first sale is irrelevant for the
consideration of the true nature of the tax—wide the judg-
ment of Sulaiman J. in the Centrel Provinces Case

(at pp. 76-77). There is nothing to prevent both the taxes,
viz., an excise tax on production and a sales tax on the sale
of goods existing side by side: see Forbes v. Ait.-Gen. for
Manttoba(?). The Australian decisions do not. furnish any
guidance. Even a tax on retail sales would be an excise
according to the Australian cases. The recent tendency there
has heen to extend the term to include every species of internal
tax on goods from the stage of manufacture up to the stage
of consumption and one or two of the later cases even go to

the extent of including within the term ‘‘excise’” a land tax.
All the cases recognize that the term “‘excise’ 1s one of

- indefinite import and would include any taxation on goods.

. The distinction in the Canadian law in recard to taxa-
tion is between direct and indirect taxes, and,baccordiug ‘to
the decisions there, every species-of taxation of goods except
a tax on the ultimate consumer would be an indirect tax not
open to the Provinces to levy. The Indian Constitution is
unique in this respect that it specifically includes a power to
levy a tax on the sale of goods in the Provincial List a feature
which is absent in the Australian and Canadian. Constitu-
tions. The Australian decisions therefore cannot be used as
1f they are authorities for the decision of the question in this
country. The reliance which the High Court of Madras has
placed upon the decision in Commonwealth 04 Refineries
Lid. v. South Australia(®) is misconceived. If the

analogy or the observations of the Australian decisions were

(1) [1939] F. C.R. 18. e
(3) (1926) 38 Com. L. B 405 1 & C- 260.
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out of my way there is no independent reasoning on which the
decision of the lower court could be justified.

Some confusion has been introduced into the consideration
of this question by the importation of a purely American
~ doctrine, the doctrine of “‘original package”. Some observa-
tions of the Federal Court in the Central Provinces Case have
been used in support of the theory that manufactured goods
become subject to the taxing power of the provinces only when
they leave the manufactory and that up to that time they are
not part and parcel of the ‘“‘mass of goods within the state’
- subject’ to provincial control or taxation. It is submitted
‘that the American theory based as it 1s on considerations
peciliar to the American Constitution regarding the conflict
“between, the State and Congressional regulation of inter-Statal
trade has no application to the state of affairs under the Gov-
ernment of India Act. Secondly, even the American ‘‘pack-
" age’” doctrine applies only to imported goods, and goods
_manufactured in the State become part of the mass of goods
within the State—immediately they are produced even though
they may be intended or destined for export beyond the limits
of the State—See Coe v. Errol(t) and Heisler v. Thomas Col-
liery Co.(3). . ‘

The power therefore of the Province to levy a tax even on
the first sale of goods is thus clear and the appeal has to
be dismissed. :

Sir Asoka Roy, A.-G. of Bengal (H. K. Bose with him),
and Dr. Narain Prasad Asthana, A .-G. of the United Pro-
vinces (Sri Narain Sahai with him) were also heard in sup-
port of the case of the Province of Madras,

Sir Asoka Roy. After the opinion given by this Court in
the Central Provinces Case and particularly after the observa-
tions made therein by the Chief Justice, the Madras Court
“should have had po difficulty in upholding the contentions put
forward on behalf of the Province of Madras. From the judg-
ment of the Chief Justice in that case it follows that a tax
levied by the Provincial Legislature by virtue of the provision
contained in entry No. 48 of List II on the sale of goods,
whether it is the first sale or not, does not impinge entry No.
45 of List I. Entry No. 48 of List II makes it clear that a tax
levied on- the sale of goods is within the exclusive legislative
sphere of Provinces. A tax on the sale of goods has no con-
cern with the manufacture or production of the goods but is a
levy on the transaction of sale. It affects goods sold within
the Province whether those goods have been manufaqtured or
produced in the Province or whether they have been imported

into the Province.

(1) (18§5) 116 U..8. 517, at p. 525.

(%) (1922) 260 U. S. 245, at p. 261.
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1942 There is no reason for limiting or curtailing the plain
TieTrines meaning of entry No. 48. Under the scheme of the Constitu-

f Madras " _ Y . . .
’ B,,‘gd,:a tion Act legislative power to 1Mpose taxes on the sale of goods
d on the Prov

Peidaita g specifically conferre incial Legislature exclu-
a? ong. . L
I wer to impose taxes OL sales under

— " sgively. The express Powt !
entry No. 48, List II, should be construed according to the
plain and ordinary meaning of the words and that would cover
taxes on all sales irvespective of whether the sale be a first

sale ov a subsequent sale. The tax is a tax on the transaction

of sale
There is no conflict or repugnancy with the provision in

entry No. 45 of List I which gives the. Federal Legislature

exclusive power to 1mpose duties of excise 1n connectlon with
the manufacture or production of goods 1n India. There 1s
no definition of the words ““‘Juties of excise’’ 1n the Constitu-

tion Act and those words must be interpreted in such a way as
to exclude taxes which can be described as ‘‘taxes on the sale
of goods”’. The proper meaning to be given to entry No. 45
of Tist 1 is that given by the Chief J ustice in the Central Pro-
vinces Case(l).. The Centre may levy a tax in connection

with the production or manufacture of the goods irrespective

of any question of sale and a Province may impose a tax in
respect of the same goods when there is a sale. There is no
reason why the two taxes cannot co-exist. A tax on the sale
of goods may be imposed on the sale of indigenous goods as
well as on-the sale of imported goods. Excise is with referente
to indigenous goods what customs is in respect of imported
goods and if a tax on the first sale of indigenous goods by the
manufacturer is held to be a duty of excise, there can be no
good reason why & tax on the first sale of imported goods by
the importer should not be treated as a further duty of cus-
toms. . In that case. Pariiament should have added in entry
No. 48 the words, ‘‘except taxes on first sales’.

If the decision of the Madras High Court is upheld, it will
have a very far reaching effect in curtailing the powers of the
" Provinces. At the moment there are numerous dealers—big
and small—who sell the goods they manufacture direct to the
consumers, e.g., manufacturers of leather goods, like Batas '
manufacturers of steel trunks, sanitary fittings, electric fans,
musical instruments and various other commodities, who are
also retail sellers of the goods manufactured by them.
. gt is subﬁxlitted tfl;l'aét ‘the decision of the High Court of
Madras on the constitutional question is .
should be reversed. 1 on is clearly wrong and-
Dr. Narain Prasad Asthana. The Government of the
United Provinces support the Madras Government in their
contention that a tax on the first sales of goods produced
or manufactured in the Province is mnot an ‘‘excise’

(1) [1939] F. C. R. 68, at P. 47.
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-and it is unnecessary to repeat all the reasons which
have been advanced by the learned Advocate-General of
Madras. In the United Provinces, an Act has been passed
called the Sugar Factories Control Act (U. P. Act I of 1938)
and by s. 29 of that Act a tax on the sale of sugarcane as well
as a cess on the entry of sugarcane in a sugar factory have been
imposed. ' The former tax has not yet been levied, while the
cess was imposed more than a year ago. The cess imposed by
the Government was recently attacked in a case hefore the
Allahabad High Court as falling within the term ‘excise’.
- But the contention was overruled and it was held that the cess
so imposed was intra vires the Provincial Legislature:
Emperor v. Manna Lal(). The Provincial Governments are
interested in having an authoritative decision as to the mean-
ing and limitations of the word “‘excise’’ as used in entry No.
45 of Lis_t I of the Seventh Schedule to the Constitution Act,
as any wider meaning of that term will seriously hamper the
taxation powers of the Provincial Governments.

If a tax on the first sale of a commodity is held to be excise,

any taxation by way of octroi-on raw materials produced
beyond municipal limits or on goods manufactured beyond the
municipal limits will become impossible. It will also be in-
equitable to an importer who carries on his business in the
Province as compared with the manufacturer of that very
article within the Province. It is submitted that the word
”excisz’ ’dshould be so interpreted as to avoid all such inequi-
ties and distinctions.

T. R. Venkatarama Sastri and C. Krishnaswams: for the
respondents. The levy of excise duty under entry No. 45 of
List I of the Seventh Schedule to the Constitution Act is
within the exclusive competence of the Central Government.
Excise duty is leviable on goods produced or manufactured in
the country.

As a matter of legislative practice as well as in law ‘‘excise’’

duty is payable in respect of goods produced or manufactured
" in the country at the time of the issue of the article produced
or manufactured from the factory or warehouse. Delivery in
pursnance of first sale after production or manufacture is the
time or occasion when goods produced or manufactured are
issued after such production or manufacture. A tax on first
sales partakes of the nature of excise duty falling under entry
No. 45 of List I. A tax therefqre on first sales. ls an excise
duty not merely according to legislation and legislative prac-
tice in India but also in accordance with anthority. (See The
Commonwealth Oil Refineries Ltd. v. South Australia(®)).

Entry No. 48 m L'ist 1T of the Seventh Schedule no doubt
empowers the Provincial Government to levy a tax on tl}e sarmle
of goods, but this entry has to be reconciled with entry No.

() (1942) A. L. J. 112, () (1926) 38 Com. L. R. 408.
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45 in List I. A tax on the manufacturer or producer before
it leaves his hand is a tax on produetion or manufacture. Such
levy cannot therefore fall under entry No. 48 without infring-
ing the exclusive competence of the Centre in regard to duties
of excise under entry No. 45 in List 1. The Provincial Legis-

lature cannot do indirectly what it cannot do directly.

The Reports dé not provide any direct anthority on the
point. The only authorities that throw light on the question
are the Commonwealth Ot Refineries Case() and the Central
Provinces Case(?). ' :

In the Central Provinces Case the Chief Justice
left the question open. Qulaiman J. expressed a leaning in
favour of holding that & tax on first sales would be in the
nature of an excise duty falling within entry No. 45 of List 1.
Jayakar J. held that a tax on all sales except the last retail
sale would amount to a levy of excise duty and therefore would
not, be within the competence of the Provincial Government. It
is not mecessary in the present case to contend for the wide
proposition laid down by Jayakar J. :

The following cases were also referred to in the course
of the arguments: Ait.-Gen. for British- Columbia V.
Kingcome Navigation Co.(), Gallagher v. Lynn(*); Ati.-Gen.
for British Columbia v. Canadian Pacific Ry, Co.(5);
Peterswald v. Bartley(®); John Fairfax & Sons Lid., and
Smith’s Newspapers Ltd. v. New South Wales(); Att.-Gen.
for N. 8. W. v. Brewery, Employes Union of N. S. W.(5),
Att.-Gen. for N. S. W. v. Homebush Flour Mills Lid.(%);
Matthews v. Chicory Marketing Board (Viet)(29); Lewsy V-
Hardin(1). .

" Sir Brojendra Mitter, A.-G. of India (H. R. Kazimi with
him) for the Government of India. “‘Sale of goods”
in entry No. 48 of List Il means sale of existing
articles of trade. Goods produced or manufactured
in the country become existing articles of trade after the
producer or manufacturer has sold and released them. In
entry No. 45 of List I, *‘duties of excise on goods produced
or manufactured in the country’’, the word ‘‘duties” is quali-
fied by the word ‘‘excise’”. ‘‘Excise’ means an indirect. tax
on goods connected with production and payable by the
producer : Central Provinces Case(12): The two entries are t0
be so interpreted as to be mutually exclusive. If necessary,
the language may have to be modified : Central Provinces Case
(page 39); Citizens” Insurance Co. of Canada v. Parsons(3).

(1) (1928) 38 Com. L. R. 408, (8 (1908) 6 Com. L. R. 469.

(%) [1939] F. C. R. 18. {¥) (1036-37) 56 Com. L. R. 390.

(3) [1934] A, C. 45. : (*9) (1938) 60 Com. L. R. 263.

(¢) [1937] A. C. 863. (*1) (1890) 135 U. 8. 100. '

(5) [1927] A. C. 934. (1) [1939] F. C. R. 18, at pp. 50,52
(9 (1904) 1 Com. L. B. 497, . (1%) (1881) 7 App. Cas, 26, at pp. 108-2.

(7} (1927) 39 Com. L. R. 139.
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The Indian legislative practice has been to levy excise e Pomminee
duty on production and issue i.e., on first sale: Central of Madra1

Provinces Case (pages 53, 55); Central Acts Nos. XIV, XVI
& XXIII of 1934, '

. "Excise” is connected with production. The tax is so
imposed as in effect to be a method of taxing the production
of the article: Central Provinces Case, per Gwyer C. J. at
page 50 and per Sulaiman J. at pages 81-2; Peterswald v.
- Bartley(t) Commonwealth Oil Refmeries Case(®). First sale
1s intimately connected with production and therefore a tax
on it is an excise duty: Commonwealth (il Refineries Case:

John Fairfax & Sons Ltd., and Smith’s Newspapers Ltd., v-
New South Wales(%) :

The point of time when goods become part of the general
mass of property is not when produced but when the producer
has so-acted upon them that they had become incorporated in
the general mass, which happened when he has sold the goods
and issued them from the factory. The following American
case, though on duty of customs and not duty of excise, is
helpful : Leisy v. Hardin(%).

The power of the Centre to levy duty of excise ends when
the producer has released the goods upon sale by him, and the
power of the Provinces commences when the goods are incor-
porated in the general stock of the Provinces.

Sir Alladi Krishnaswami Ayyar in reply.

Boddu
Paidanna and
Sens.

, : Cur. adv. nult
The Judgment of the Court was delivered by
Gwyer C. J.—In this case the appellants are the Province
of Madras, who appeal against a Judgment of the Madras
High Court dated September 5, 1941, in which it was held
. that certain taxes which had been levied on the respondents -
~ under the Madras General Sales Tax Act, 1939(5) (to which
for convenience we refer hereafter as the Madras Act) were
in the nature of duties of excise and therefore beyond the
competence of the Madras Legislature to impose. In view -
of the importance of the question to the Provinces generally,
in more than one of which legislation similar to the Madras
, Act has already been enacted, we acceded to tl_le a‘ppl.icz-ttion
of the Advocates-General of Bengal and the United Provinces
to be allowed to appear at the hearing and to support the
arguments of the Advocate-General of Madras. rI‘.he
Advocate-General of India, to whom we had caused notice
of the proceedings to be sent, also appeared and addressed
arguments to us in support of the Judgment of the High
Court. We therefore had the advantage of a very full

1 1 4 R a7 b P 509. B) (19-4;) 39 Com. L. R. 139.
( ) ( a0 ) 1 Com. L. . 497, o N X

2 ( R. 408, ab PP 419, 426, { ) (1890) 135 U. S. 1(]0, ot PpP- 110, 111.
( ) (1926) 38 -om. L. . A ) i B
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discussion of all points which arise in the case and we are
indebted to counsel for the assistance which they have afforded
us. . : .

The respondents carry on business at Vizianagram in the
Province of Madras. Their business conslists of _the purchase
of groundnuts for the purpose of extracting oil from the
kernels of the nuts and the making of groundnut cake out of
the residue. They sell this oil and cake, and, since they are
‘themselves the manufacturers, it follows that each sgﬂe which
they effect is the first sale of the commodity after its manu-
facture or production.

The Madras Act provides that, subject to the provisions
of the Act, every dealer, that is to say, every person who
carries on the business of buying and selling goods, is to pay
in each year a tax on his turnover, if that turnover is not
Jess than Rs. 10,000, the tax being at a flat rate of five rupees
(afterwards reduced to four) on a turnover between Rs. 10,000
and Rs. 20,000 and varying with the amount of the turnover
on a turncver of more than Rs. 20,000. The expression
‘“turnover”’ is defined as meaning the aggregate amount for
which goods are either bought or sold by a dealer, whether
for cash or for deferred payment or other valuable considera-
tion, with certain exceptions not here material. The
expression ‘‘goods’’ is defined as meaning all kinds of movable
property, other than actionable claims, stocks and shares and

~securities, and includes all materials, commodities and

articles. The Act further provides that the buyer and seller
are not both to be taxed in respect of the same transaction of
sale, but only one of them, as determined by rules made under
the Act: and that, when the amount for which any goods have
been bought by a dealer has been included in his turnover, the
amount for which the same goods are sold by him is not to -
be included in his turnover for the purposes of the Act. The
turnover for all purposes of the Act is to be determined in
accordance with, and the tax is to be assessed, levied and
collected in such manner and in such instalments as may be
prescribed by, rules made for the purpose by the Provincial
(tovernment. There are various other provisions in the Act,
mostly dealing with the machinery of assessment and collec-
tion, but nothing turns upon them in the present appeal.

The assessing authority under the Act assessed the
respondents to tax both in respect of their purchase of
groundnuts and of their sales of oil and cake, holding that
the purchase of groundnuts was a business distinct from the
business of manufacturing oil and cake. Accordingly the sum
of Rs. 160-11-0 Was_demanded from the respondents by way
of tax, and was paid by them under protest. The respon-
dents_then topk_ proceedings in the Court of the District
Munsif at Vizianagram for a declaration that the Madras
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Act and certain rules made thereunder were ultra vires the 1%
Madras Legislature and for an order directing a refund of Tl frorine

; of Madras
the sum of Rs. 160-11-0, together with Rs. 3 interest thereon.  Dodau
The learned Munsif gave judgment in favour of the respon- Fedensans
“dents on both po

ints, bolding that a tax on the first sale of Judgmant,

goods manufactured in the Province, was a duty of excise
" which the Madras Legislature were not competent {o impose.
There was an appeal to the District Court at Vizagapatam,

but, on the application of the Advocate-General of Madras,

the appeal was transferred to the High Court. A Bench of

the High Court,. composed of the Chief Justice and
Chandrasekhara Ayyar J., upheld the judgment of -the lower
Court; and it is from the High Court’s decision that the
appeal now comes to us. o

Under the Constitution Act the Federal Legislature has

an exclusive power to impose duties of excise (List I, entry
No. 45) and the Provincial Legislature an exclusive power to
impose taxes on the sale of goods (List II, entry No. 48).
The relation of a duty of excise to a tax on sales was much
discussed in the Central Provinces Case("), in which the Court
delivered an advisory opinion on the question whether an
Act imposing a tax on retail sales of petrol was within the
competence of the Central Provinces Legislature. All the
members of the Court were of opinion that the Legislature
was Ccompetent to impose such a tax, though their reasons
differed. Jayakar J. held that all taxes on the sale of goods
““for purposes of consumption’’, by which he presumably
meant taxes on retail sales, ought to be regarded as exclusively
within the competence of the Provincial Legislature, provided
that they were in no way connected with the production or
manufacture of the goods within the Province; but that all
other taxes on the sale of goods were duties of excise and
therefore exclusively within the competence of the Central
Legislature. The other two members of the Court were not
- prepared to go to these lengths, and.m_effect drew the d1v1d1_ng
line hetween the Central and Provincial spheres ab t_he point
of manufacture or production. They were of opinion that,
on the true construction of entry No. 45 in’ List I and entry
No. 48 in List II, the power of the Central Legislature to
impose duties of excise was a power to impose duties on the
manufacturer or producer of the goods and did not extend
further, the power to impose a tax upon the sale of goods after
manufacture or production being reserved to the Provinees.
They left open however the question on which side of the line
a tax upon the first sales of goods manufacturgd or produced
in the Province was to be regarded as falling. Thus one
judgment would confine the power of the Central Legislature

( [1939] F. C. R. 18.
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to the imposition of duties ‘‘on the manufacturer or producer

of the excisable articles, or a? least at thp ?‘fage of, or in
connection with, manufacture or production’ . In the other
this sentence is to be found: “For all practical purposes, it

[that is, a tax on first sales] is a tax on the manufacturer or -

producer, and. the burden is in the first instance imposed on

him, though of course, it being an indirect imposition, he
could pass it on; but the essence 15 that the tax is imposed
on a sale by the producer or manufacturer and not on a sale
by any subsequent vendor’’. The learned Judge who used these
words, the late Sulaiman J., added that, though it was not
necessary to decide the question, there might be some diffi-
culty in upholding a provincial tax on first sales. In the pre-
sent appeal we have to answer the question which was thus

left open in the earlier case. S
We may here tefer to a contention raised by counsel on
behalf of the appellants that a turnover tax such as is imposed
by the Madras Act 1s not a tax on specific goods and that
therefore the expression ‘‘duty of excise’ could never in any
circumstances be appropriate to it. It may be conceded that
a duty of excise is a duty leviable with respect to specific
goods; but where a turnover tax is leviable at a'specified rate
on the aggregate sum produced by the sale of a number of
different articles or commodities, then it seems to us that it
is a tax levied at the specified rate on each sale of those goods
or commodities. A system of turnover taxation is conceivable
where it may not be easy, or even possible, to identify the tax
on a particular sale; but no such difficulty arises in a case
under the Madras Act, at least if the turnover exceeds
Rs. 20,000 per annum, as that of the respondents does. We
do not think therefore that there is any substance in the
appellants’ contention, , S .
In the Central Provinces Case the Opinions expressed
were advisory Opinions only, but we do not think that we
ought to regard them as any less binding upon us ‘on that
a};zcount. ‘We accept therefore the general division between
:9;0315:;131;31 it’:m}c% Prt})lvmci@l spheres of taxation which
They did not re flo E? wajority of the Court in that case.
cular technical ;C their conclusions by assigning any partl
oF “‘tax on th elamng to the expressions “‘duty of excise
1 the sale of goods™, but rather by construing the

language 1n which the taxing powers of the Centre aD
Provinces iespectlvely are conferred in such a way as to give
effect to what appeared to them to he the scheme of the Act

100

- and to reconcile the conflict which might otherwise arise

lnChlde a tax O.U sa]es; bllt Where pOVVE]{' ]' ] . t'o
: . ' EEI‘]eS: it iS .(Zlea,-[ 'tha.t ‘dum
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'glfigelic-'l:fhe?qﬁ kk))e given a more restricted meaning than it
mUgAl ot W'ltse lfea.r. On the other hand the fact that ‘duty
o excise 1s111 fse ‘an expression of very general import is no
feason nt all for refusing to give to the expression ‘tax on
fa s Im‘eanmg which it would ordinarily and naturally

ey. In these circumstances the guestion at issue in the

present appeal appears to P estd
compass. PP us to lie within a very smaﬂ

The duties of excise which the Constitution Act assigns
exclusively to the Central Legislature are, according to the
Central Provinces Case, duties levied upon the manufacturer
or producer in respect of the manufacture or production of
the commodity taxed. The tax on the sale of goods, which
the Act assigns exclusively to the Provincial Legislatures, is
a tax levied on the occasion of the sale of the goods. Plainly
a tax levied on the first sale must in the nature of things be a
tax on the sale by the manufacturer or producer; but it 1s
levied upon him gua seller and not gua manufacturer or
producer. It may well be that a manufacturer or producer
is sometimes doubly hit; but so is the taxpayer in Canada
who has to pay income-tax levied by the Province for
provincial purposes and also income-tax levied by the
Dominion for Dominion purposes : see Caron v. The King(l);
Forbes v. Att.-Gen. for Manitoba(®). If the taxpayer who pays
a sales tax is also a manufacturer or producer of commodities
subject to a central duty of excise, there may no doubt be an
overlapping in one sense; but there is no overlapping in law.
The two taxes which he is called on to pay are economically
two separate and distinct jmposts. There is in theory
nothing to prevent the Central Legislature from imposing a
duty of excise on a commodity as soon as it comes into
existence, no matter what happens to it afterwards, whether
it be sold, consumed, destroyed, or given away. A taxing
authority will not ordinarily impose such a duty, because it
is much more convenient administratively to collect the duty
(as in the case of most of the Indian Excise Acts) when the
commodity leaves the factory for the first time, and also
because the duty is intended to be an indirect duty which the
manufacturer or producer is to pass on to the ultimate
consumer, which he could not do if the commodity had, for
example, been destroyed in the factory itself. It is the fact
of manufacture which attracts the duty, even though it may
be collected later; and we may draw attention to the Sugar
Excise Act in which it is specially provided that the duty is
payable not only in respect of sugar which is issued from the
factory but also in respect of sugar which is consumed within
the factory. In the case of a sales tax, the liability to tax

(1) [1924] A. C. 9989, (1 19371 A. C. 260.
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arises on the occasion of a sale, and a sale has no necessary
connexion with manufacture or production. The manufac-
turer or producer cannot of course sell his commodity unless
he has first manufactured or produced it; but he 1s liable, if
at all, to a sales tax because he sells and not because he manu-
factures or produces; and he would be free from liability if
he chose to give away everything which came from his factory.

In our opinion the power of the Provincial Legislatures
to levy a tax on the sale of goods extends to sales of every
kind, whether first sales or not; and we regret that we are
unable to agree with the contrary opinion which has been
expressed by the High Court. The gist of the judgment of
the High Court is to be found in the following passage:—
““What the Court has to decide in the first instance is whether

_a tax on the sale of goods by the manufacturer or producer is

so connected with their manufacture or production as to
amount to an excise duty. The High Court of Australia has
said that a tax imposed on the first sale of goods is so
connected with their production that it is an excise duty, and
no reason has been advanced in the course of the argument in
this case to induce us to think otherwise. The tax operates
on the goods themselves and it is imposed before they leave
the hands of the manufacturer or producer. In the normal
course he is certainly not going to part with his goods until a
contract of sale has been entered into. This being the case,
it seems to us that the tax is intimately connected with the
manufacture or production of the goods. We hold that a
Provincial Legislature in India has no power to tax a sale
by the manufacturer or producer, as for the reasons given this
would mean the imposition of an excise duty and the assump-
tion of a power vested only in the Centre’’. We do not
think, for reasons which we give hereafter, that the
Australian case referred to has any bearing on the question
which we are now called on to determine. That question is
this : assuming the right of the Central Legislature to tax the
production of a commodity and the right of the Provincial
Legislature to tax its sales, can a good reason be shown for
excluding a particular category of sales on the ground only
that they are sales by the producer? According to the High
Court a tax on the first sale of goods is so connected with
their production that it is an excise duty; but, with great
respect to the Court, that appears to us to be hardly the ques-
tion. Every tax on the sale of goods produced in India 1s in
a sense an excise duty, whether the sale is the first, second
or third, though an excise duty is not necessarily a tax on
sales; and the High Court should have formulated their
proposition thus: a tax on the first sale of goods is so connect-
ed with _thelr productlon that it cannot properly be described
as, and is not In fact, a tax on sale. Stated in this way, the
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proposition is surely difficult to sustain. We may recall that 1%
mn 1935, when the Constitution Act was passed, the distinc- ThProvincs

" \ of Madrae
tion between a producer’s or manufacturer’s sales tax and .7

sales taxes (including retail sales taxes) of other kinds was Poidgng and
familiar to economists and ‘those concerned with public s
finance (see Findlay Shirras: Science of Public Finance, Vol. et
II, Ch. 25); and it is therefore not without significance that
Parliament did not think fit to confine the provincial taxing

power In terms to sales taxes other than taxes on first sales.

It 1s also material, even if not necessarily conclusive, to point

out that the judgment of the High Court would deprive the
Provincial Legislature of the whole yield of taxes on first

sales, and not merely of the tax on the first sale of commo-

dities which are also subject to a duty of excise; and it would

do so without in practice conferring any corresponding benefit

on the Central fisc, since for plain reasons of convenience the
number of commodities on the production of which it 1s
administratively worth while to impose an excise duty will

always be very limited.

Qur attention was drawn to a number of Canadian,
Australian and American decisions which were alleged to
throw light upon the principles applicable to this appeal, and
it is desirable that we should say something about them.
They are not of course binding on us; but, as was said in the
Central Provinces Case, such decisions, if relevant, will
always be listened to in this Court with attention and respect.

" The Canadian cases which were cited do not seem to afford
any assistance, since analogous problems in Canada are
always concerned with questions of direct and indirect taxa-
tion; and if a Provincial tax is held to be an indirect tax, it
is unnecessary for the Court to consider whether it may not
also be a duty of excise : see, for example A tt.-Gen. for British
Columbia v. The Canadian Pacific Railway Co.(*), where a
tax on every person purchasing within the Province fuel o1l
for the first time after its manufacture in, or importation into,
the Province was held to be invalid as an indirect tax, apd
the question whether it might not also be bad as an excise
duty was left unanswered. In contrast to the case just cited
we may refer to Att.-Gen. for Brmsw]_a Columb‘m v. Kingcome
Nawigation Co.(?), In which a fuel oil tax imposed by a
Province upon every consumer of fuel oil according to ‘the
quantity which he had consumed was held to be val:}d as a
direct tax, because it was demanded from the very "persons
who it was intended or desired should pay 1t.

. The Australian cases are rather more in point, and in
particular the High Court has laid great stress on Common-
wealth Oil Refineries Ltd. v. South Australia(®), which was

. C. 934, (*) [1934] A. C. 46.
() (1821 A © (3) (1926) 38 Com. L. R. 408.
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also discussed at length in the Central Provinces Case. In this
Australian case the validity of a so-called income-tax of three
pence per gallon imposed by a State on vendors of motor
spirit was considered, a vendor being defined as a person
selling or delivering motor spirit within the State to persons
within the State for the first time after its entry into, or its
manufacture in, the State. This was held to be a duty of
excise and therefore mot within the competence of the State
Legislature, the power of the Commonwealth Parliament to
impose duties of customs and excise being an exclusive one.
Some of the learned Judges who decided the case, it is true,
were of opinion that it was an excise duty because it was
connected with the production of the commodity, but others
took a wider view : see especially the judgment of Higgins J.
(at p. 435), where he says: ‘‘For the purpose of s. 90 and
our Constitution as a whole, customs duty is a duty on
importation or exportation whether by land or by sea; whereas
excise duty means a duty on the manufacture, production,
etc., in the country itself; and it matters not whether the duty
is imposed at the moment of actual sale or not, or sale and
delivery, or consumption.” In Matthews v. The Chicory
WMarketing Board(t), a levy of £1 on producers for every half
acre of land planted with chicory was held by a majority of
the Court to be a duty of excise. A very full account of the
history of excise duties is given by Dixon J. in his judgment
in that case, and the learned Judge observes: ‘‘It should not
be overlooked that so far there is no direct decision (i.e., by
the Australian Courts) inconsistent with the view that a tax
on commodities may be an excise although it 1is levied not
upon, or in connection with, production, manufacture or

- treatment of goods or the preparation of goods for sale or for

consumption, but upon sale, use or consumption and is
imposed independently of the place of production (¢cf. the
judgment of Rich J. in The Commonwealth Oil Refineries
Ltd. v. South Awustralic; John Fairfaxr & Sons, Ltd., and
Smith’s Newspapers Ltd. v. New South Wales(?)). What is
decided is that to be an excise the tax must be imposed in

- respect of commodities’””. And then later: ‘“The bLasal con-

ception of an excise in the primary sense which the framers
of the Constitution are regarded as having adopted is a tax

‘directly affecting commodities... To be an excise the tax

must be levied ‘upon goods’, but those apparently simple
-words permit of much flexibility in application. The tax
must bear a close relation to the production or manufacture,
the sale or the consumption of goods; and must be of such a
nature as to affect them as the subjects of manufacture or
production or as articles of commerce ' (pp. 303, 304).

(') (1938) 60 Com.L. R. 283, . (1927} 39 Com. L. R. 139.
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Having regard to the above opinions, we find it impossible

to say that the expression ‘‘duties of excise’’ even in Australia %f

is limited to duties imposed in connection with the produc-
* tion of a commodity alone. We should be disposed to say on
the contrary that in Australia all taxes on the sale of commo-
'd1t1es are, or may be regarded as, duties of excise; but
whether this be so or not, it is clear that the Commonwealth
01l Refinertes Case cannot be treated as having the conclusive
authority which the High Court of Madras seem to have
attributed to it. We should be unwilling also for another
reason to follow blindly the Australian decisions. Under the
Australian Constitntion power to impose duties of excise is,
as we have said, the exclusive right of the Commonwealth.
Parliament; the residuary taxing power remains in the States.
In the Indian Constitution Act the whole of the taxing power
in this particular sphere is expressly apportioned between
the Centre and the Provinces, to the one being assigned the
power to impose duties of excise, to the other taxes on the
sale of goods. It is natural enough, when considering the
ambit of an express power in relation to an unspecified
residuary power, to give a broad interpretation to the former
at the expense of the latter; and this indeed is the principle
upon which the Judicial Committee have for the most part
interpreted ss. 91 and 92 of the British North America Act.
The case however is different where, as in the Indian Act,
there are two complementary powers, each expressed in precise
and definite terms. There can be no reason in such a case
for giving a broader interpretation to one power rather than
to the other; and there is certainly no reason for extending
the meaning of the expression ‘‘duties of excise’ at the
expense of the Provincial power to levy taxes on the sale of
goods.

' - g! 0W! The

Lastly, the wellknown American case gf Brown v.
SmteaZf )JIWaryland(l) was cited to us. The State of Maryland
had passed an Act prohibiting the importers of foreign goods

i 1 ds without taking out a licence, for
from selng ars had to d: This Act was held to be

] ftv dollars had to be pai 18 £ : )
:\;];)ll(ljgnﬁntyto the proviston in the Constitution which provides

that ‘‘no State shall, wit_hout. the consenf‘, of CongreSE: tall}g:v
any imposts or duties on imports or exports, _excepftjw ?qws(’ ¥
be absolutely necessary for executing 1ts Jmspg, l‘onbsérvin‘
In the course of his judgment, Marshall C. h,zé er do ! th%
that whatever mightd be the motive t;vl(l)llclz xpirtslnsgiqg- the
1biti oainst duties on 1mports or . :
?sr%}i;l;:f ISﬁlatatEhe object would be as completely defeated by a

x the article in the hands of the importer the

power to t to tax it while entering

instant it was landed as by a power
' ' (1) (1827) 12 Wheat. 419.
~.
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the port.. There is no difference, in effect, between a power to
prohibit the sale of an article and a power to prohibit 1its
introduction into the country. The one would be a necessary
consequence of the other. No goods would be imported if
none could be sold. No object of any description can be
accomplished by laying a duty on importation, which may not
be accomplished with equal certainty by laying a duty on the
thing imported in the hands of the importer.” If a licence
to sell is invalid for the above reasons, a tax on the first sale
must be no less invalid; and it follows from the judgment of
Marshall C. J., and has ever since been held to be the law of
the United States, that a duty of this kind is to be regarded
as so intimately connected with the act or transaction of
importation as to be itself an impost or duty on imports and
therefore beyond the power of any State in the Union to
impose. We should be temerarious indeed, if we expressed
any opinion upon the reasoning of that great Judge, even
though we might find it easier to follow the reasoning of
Thompson J. in his dissenting judgment; but we have no
occasion to do so. The provisions which were being consi-
dered -in Brown v. Maryland were very different from those
which are before us in the present appeal. There is in the
first place, as in the Australian Constitution, a specific
reservation of certain taxing powers to Congress, with the
residuary powers left to the States; and what we have already
said on this point in connection with the Australian decisions
1s equally applicable here. Next, it is to be observed that the
American Constitution also provides that Congress alone has
power “’to regulate commerce with foreign nations, among the
several States, and with the Indian tribes’’; and it was held
that the Maryland tax was no Jess repugnant to this provision
also. Marshall C. J. asked: ““To what purposes should the
power to allow importation be given, unaccompanied with
the power to authorize the sale of the thing imiported ?
Congress has a right, not only to authorize importation, but
to authorize the importer to sell - . . What does the importer
purchase, if he does not purchase the privilege to sell?” On
this view of the Commerce Clause, it would indeed be difficult
to recognize the right of the State to impose a tax upon the
first sal.e of the commodity, at any rate so long as it remained
in the importer’s hands. In the Indian Constitution Act no
such question arises; and the right of the Provincial Legisla-
tures to levy a tax on sales can be considered without any
reference to so formidable a power vested in the Central
Government. Lastly, the prohibition in the American
Constitution is against the laying of ‘‘any imposts or duties
on imports or exports’’; the prohibition is not merely against
the laying of duties of customs, but is expressed in what we
conceive to be far wider terms; and it does not appear to us



Case and it was a view adopted and argued before us. The
analogy with the American case is an attractive one; but for

the reasons which we have given we are wholly  unable to
accept 1t, ‘

Some of the confusion which seems to have arisen
may have been caused by the suggestion which T myself

into a legal principle, the application of which might attract
those numerous American authorities, of which perhaps
Brown v. Maryland was the first, where the question has been
considered at what point commerce ceases to be inter-state or

State and taxable by it. I should much regret if any contri-
bution of mine to the elucidation of the problems which come
before this Court were thought to have included the introdue-
tion of some kind of “‘original-package” doctrine and all the
refinements and complications which that doctrine has brought

in its train in the Courts of America,

We should add that neither the appellan'ts nor the respon-
dents desired to adduce arguments on certain issues in the
case which the High Court left undecided, because on the view
which they (the High Court) took of the matter it was un-
necessary to decide them. We do not in these circumstances
think it obligatory upon us to express any opinion upon those
issues,

i itted to the
al will be allowed and the case remi
Higihgoz:ggeof Madras with directions to subﬁplblutetﬁ ;iecz'ﬁz
851 ’ i We think tha

1 ng the respondents’ suit. : :
gganéﬁ:;tg are entitled to their costs in this Court and in the

F
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Agent for the Government of Bengal :
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Federal Court—Appeal to Privy Council—Grant of leave--
Practice—Government of India Act, 1935, s. 208(D).

The Court will not lay down rules by which the discretion of the Court
in granting or withholding of leave to appeal to His Majesty in Council
is to be governed; but it will not be disposed to encourage Indian litigants
to seek for the determination of constitutional guestions elsewhere thaun
_in their own Supreme Court. ' ' .

Observations of Lord Haldane in  Hull v. M'Kenna [1926] 1. R. 402,.
applied. .

AppLicaTiONs for leave to appeal to His Majesty 1n
Council.

These were applications for leave to appeal under s. 208(b)
of the Constitution Act from the Judgments of the Court 1n
the following cases, respectively : —Megh Raj v. Allah Rakhia,
reported antea P. 53; Punjab Province V. Daulat Singh,
reported antea - 67; Hulas Narain Singh V. The Province
of Bihar, reported antea p. 1, and the Province of Madras v.
Messrs. Boddu Paidanna and Sons, reported antea P. 90.

The following were the counsel who appeared in the above-

. named cases :— _
1. Rai Bahadur Harish Chandra (Radhe M ohanlal with

7 th licants.
hlm%ffogleg;?ip:G. of the Punjab (Khan Sahib Mohammad

ith him) for the opposite party. .
Am;{?nK:YL}pa N m'c)zin (Radhe Mohanlal with him) for the appli-

cants.

Jafer Imam, A.-G. of Bikar (C. P. Sinha with him) for

( ite party.
the ;‘;} p}‘aﬁsgf%%’ 317 -G of the Punjab (Khan Sahib Mohammad

. “th him) for the applicants. . _
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for the opposite party.-
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Rajagopala Iyenger with him) for the opposite party.
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Gwysr C. J.—These are four applications for leave to
appeal to His Majesty in Council from decisions of this Court.
The cases concerned all dealt with important issues. In the
first, the validity of the Punjab Restitution of Mortgaged
Lards Act (No. IV of 1938) was challenged. In the second,
it was contended that the Punjab land alienation legisiation
ofiended against those provisions of the Constitution Act
which prohibit certain kinds of discriminatory legislation. In
the third case, from Patna, the Bihar Agricultural Income-
tax Act (No. VII of 1938) was said to conflict with the princi-
ples underlying the Permanent Settlement. And in the
fourth, which came from Madras, the question whether the
Provincial Legislature and Government had the right to levy
a sales tax on the first sale by a manufacturer of goods manu-
factured by him (which had been left open in a previous deci-
sion of this Court) was finally determined in favour of the
Province. It may be conceded that the decision in all four
cases will affect a large number of persons - and substantial
i.ntei;ests, and that important questions of law were involved
m them.

- We were invited to lay down rules by which our discretion
in granting or refusing leave to appeal would be governed.
We must decline thus to fetter the exercise of it. We shall
continue te treat each case on its own merits, but we rtepeat
what we have said before, that we will not entertain an appli-

" cation for leave to appeal on the ground only that the applicant

is of opinion that our decision was wrong, and still less for
the purpose of enabling him, in the phrase used by counsel in
one of the cases, to “‘try his luck’” before yet one more tribunal.
On yeneral grounds of public policy litigation in the form of
appeals to several Courts should be restricted rather than
extended; but other considerations also have weighed with us.

Sir Alladi Krishnaswami Ayyar, who opposed the applica-
tion in the Madras case and to whose argument as well as to
that of Mr. Krishnaswami, counsel for the applicants, we
are much indebted, based his contention upon the analogy of s.
74 of the Australian Constitution, which forbids an appeal to
Flis Majesty in Council from a decision of the High Court of
Australia on certain constitutional issues, unless the Higch
Court certifies that the question is one which ought to be deter-
mined by His Majesty in Council, and empowers the High
Court so to certify, “‘if satisfied that for any special reason the
certificate should be granted’’. So far as we are aware, in
one case only has a-certificate been granted under this section
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by the High Court: As#t.-Gen, for the

Colonial Sugar Refining Co. Ltd (), a case i ; )
Lo ? . ({4, e 1n which the Jud Megh baj
were equally divided in opinion, s)o that the Court ien ueffgei?: Aliah Aok hia.

gave no decision and an authoritative pronouncement by some  phiie
other tribunal became necessary. We have in an earlier case p::?;:aa
uttered a word of warning on the danger of applying decisions Rt Sarain
on one constitutional enactment to the interpretation of an- >3
other; hut an examination of the Australian ‘decisions shows The rovince
how strongly the High Court of Australia holds the view that Foddu
since the primary responsibility for determining the constitu- 4% =
tional cases which fall under s. 74 lies upon itself it ouglht ROt mae Arovinee
without grave reason to attempt to shift that responsibility on ¢ 2@
to others. In view of the similarity between s. 74 and s."208 *me
(b) of the Indian Constitution Act, we think it right to take

“note of the principle of the Australian decisions, even though
we may be less rigid in applying it. ' '

Commonwealth v. 1942

The Federal Court has not as yet the wide jurisdiction of
the High Court of Australia, nor does India, whatever her
hopes may be, yet possess the same political status as  the -
Australian Commonweatlh. But this Court is the first court
sitting on Indian soil whose jurisdiction;. limited though it
may be at present, extends to the whole of British India. Its
establishment marked a new stage in India’s constitutional
evolution; and the evolution of Indian political thought, of
which we cannot pretend to be unaware, even since. we last
heard an application for leave to appeal, has served only to
increase and emphasize the significance of its authority. It
1is not subordinate to any other court; and it is plain that this
conception of its status was present in the minds of those who
framed the present constitution when they gave to the Gourt
itself the right to say whether it would permit any cases which
came before it on appeal to be reviewed elsewhere. The
ancient prerogative right of His Majesty to grant special leave
to appeal, though it has now been made statutory hy s. 208(b),
does not affect this aspect of the matter.

Mr Krishnaswami in the course of his argument referred
to certain observations which fell from Lord Haldane in Awll
v. M’Kenna(2), an application for special leave to appeal from
the High Court of the Irish Free State to His Majesty 1n
Council. Lord Haldane pointed out that though the Judicial
Committee act-in a strictly judicial capacity in advising the
Crown whether or not special leave to appeal should be grant-
ed, nevertheless in the case of appeals from the Dominions the
general sense of the Dominion is taken into account and the
Judicial Committee, in Lord Haldane’s phrase, “‘go upon the
principles of autonomy on this question of exercisng the discre-
tion as to granting leave to appeal”. No doubt a distinction

(1) (1913) 17 Com. L. R. 844. (1) [1926] L. R. 402,
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is to be drawn hetween the functions of the Judicial Com-
mittee in advising His Majesty and the functions of this Court
in granting leave to appeal;; but Lord Haldane’s observations
have a more general application, and for the reasons given
above we are not disposed to encourage Indian litigants to'seek
for the determination of constitutional questions elesewhere
than in their own Supreme Court. We do not and indeed we
cannot lay down a rule that we will never grant leave to appeal,
for that would be to alter the provisions of the Act and to-
usurp legislative functions, but we shall grant it sparingly and -
only in exceptional cases. :

Applying the above considerations to the cases which are
now hefore us, there can be no reason for the grant of leave to
appeal in the cases from Patna and Madras, where the ques-
tions at issue were clear-cut and straightforward and we enter-
tained no doubts on any one of them. The two cases from the
Punjab were of greater complexity. — The defects in the Act
ander consideration in the first of them, to some of which we
drew attention in our Judgment, certainly do not diminish the
difficulties of interpretation with which we were faced;- and
the lack of unanimity among the members of the Court may
itself be taken to indicate the existence of similar difficulties
in the second. Nevertheless it does not seem to us that these
cireumstances by themselves justify the . grant of leave to
.appeal. The Court had, in the words of the High Gourt of
Australia, to accept the responsibility of deciding™ the two
appeals, however difficalt it may have found its task; and
there is no reason why it should suggest that it feels any lack
of qon(fiidcnce in the correctness of the decisions at which it has
arrived.

~ The four applications are dismissed. The applicant must
in each case pay the costs of the application.

Applications dismissed.

Agents :—
1. For applicants : Ganpat Ras.
For the opposite party : Tarackand Brijmohanlal. -
2. For applicants: Tarackand Brijmohanlal.
For the opposite party: Ganpat Rat.
3.  For applicants: T'arachand Brijmohanlal.
For the opposite party: T. K. Prasad.
4 TFor applicants: Ganpat Rax.
For the opposite party: B. Banerji.
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) SURAJ NARAIN ANAND

. !

THE NORTH-WEST FRONTIER PROVINCE

{S1r MavricE Gwykr, C. J., Sir SRINIVASA VARADACHARIAR
AND SR MuHAMMAD ZAFRULLA KHAN, JJ.]

Practice—Remand by Federal Court—Decree of lowen
Court after further trial—Appeal against—Applicability of
5. 205 of the Government of India Act, 1935. '

When an. appeal before the Federal Court has terminated in an order

of remand directing the lower court to try other issues in the case and pass
the sppropriate decree, the decree passed by that court after the remand
can be questioned before the Federal Court only by a new and independens

appeal, which must itself fulfil the requirements of s. 205 of the Consti-
fution Act. -

PETITION.

The Applicant in person. The application was heard ex-
parite. _
" The facts and arguments in the case sufficiently appear
from the Judgment.

The Judgment of the Court was delivered by

VARADACHARIAR J.—The petitioner was the appellant in
an appeal which was before this Court (Suraj Narain Anand
v. The North-West Frontier Province(t)). On 4th December,
1941, this Court disposed of that appeal, holding that the
plaintiff was entitled to a declaration that he had not heen
eflectively dismissed from office, and that he was entitled to
his costs in this Court. As the suit had not been tried on the
merits, the Court had to remit the case to the Judicial Com-
missioner’s Court for such ““‘further directions as the circum-
stances of the case may require’’; it was also left to the Jndi-
cial Commissioner’s Court to deal with the costs of the pro-
ceedings in the courts below. On receipt of this Court’s judg-
ment, the Judicial Commissioner’s Court remanded the case
to the trial court to hear and determine the plaintifi’s claim
to arrears of pay. The trial court passed a decree for
Rs. 1,648 for arrears of pay and gave certain directions as to
payment of costs, court fee, etc. The plaintiff carried the
matter again on appeal to the Judicial Commissioner’s Court
and that Court increased by a few hupdreds the amount award-
ed to the plaintiff. It has made clearer and more specific the
divections in the decree as to costs and payment of court fee.

‘The petitioner has now filed in this Court what purports
to be an application under Order XLIII of the Federal Court
Rules and he therein asks this Court to vary the decree of t_he
Judicial Commissioner’s Court iI_l certain }?m'tmulars. This,
he prays, should be done in exercise of the inherent powers of

(1} [1941] F. C. B. 37.

1942
Oct, 21,
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this Court. We are unable to hold that this Court has amy
jurisdiction to entertain the application. 1t 1s true that
wlhen this Court is properly seized of an appeal on a certificate ..
granted under s. 205 of the Constitution Act, it will also have
jurisdiction to deal with other questions arising in the case;
and in dealing with an appeal properly before it, it may have
certain inherent powers. But before these powers can be
exercised there must be an appeal validly instituted in this

- Court. In the present case, there was no doubt at one time an

- appeal before us properly preferred under s: 205; but that

appeal has been finally disposed of so far as this Gourt was
concerned. The petitioner suggested that the Judicial Com-
missioner’s Court has not properly understood or given ¢ifect -
to the directions contained 1n the judgment of this Court.  We -

. see no basis for this suggestion. Any complaint against the

decree passed by the Judicial Commissioner’s Court after the
remand can, in our opinion, be entertained by this Court only .
on an independent appeal under s. 205 of the Constitution Act;
-~ and such an appeal must satisfy the requirements of that sec-
tion. In this case no certificate under that section has been
given or obtained. @ We may also add that it has not been

_ shown to us that any constitutional question arises at this

stage at all.
The petitioner’s principal objections to the decree of the
Judicial Commissioner’s Court relate—
(.‘1) to the amount awarded to him for arrears of pay, and
(2) to the directions as to costs and payment of court fee.
There appears to be some force in his complaint * that-

- arrears of pay should have been awarded to him not merely up

to the date of the institution of the suit. by |
valid order of dis_missal. We are, howe’v:rlftntg)t tilrlle ad%zzilgog
to cay whether this point was urged before the Judicial Com
mussioner or why the award has been so limited. As l the
claim relates to a period subsequent to the institution of éhe
suit, the petitioner may have a separate remedy in respéct of
phe same. But this involves no constitutional question and
we do not. see how this Court is entitled to deal with it at this
stage. The direction as to costs is within the discretion of
the Court and the direction as to the payment of the court
fee has not even been shown to be improper except as to the
method of calculating the amount payable. Though it is not
open to this Court to give the plaintiff any relief on the ques-
tion of court fee, we think it right to point out that the n?ﬂcu-
lation of the court fee, so far as we are able to gather from the
papers before us, is open to exception. The plaint claimed a
declaration and a decree for damages for Rs. 75.000: alterna-
tively, a claim for arrears of pay was made. In the courts
below, court fee seems to have been caleulated on the footing
that the case fell under s. 17 of the Court Fees Act(f) as one

() Central Act No. VII of 1870.
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_emcbracing two distinct causes of action. On a correct read- 1942
ng of the plaint, it seems to us that the case was one in which Suraj Narcin
alternative reliefs were claimed on the same cause of actiorn. The Norihoives
either for Rs. 75000 by way of damages on the ground of  fromier
wrongful dismissal, or for Rs. 2,500 for arrears of pay on the ,.imom:
footing that there had been no effective dismissal. On this
interpretation of the plaint, the court foe payable would only
‘be a fixed fee for the declaratory relief and an ad valorem fee.
on.the higher of the alternative reliefs, namely, the claim for
Rs. 75,000. We have no doubt that the plaintiff’s grievance
in respect of the arrears of pay for the period between the
date of the institution of the’ suit and the date of his valid
dismissal as well as the excess court fee charged against him
will be remedied by the Government now that we have drawn _
their attention to it." - o o -

With these observations the petition is dismissed.

o T Petition dismissed.

GIPD—L80¥FC—9-9-48—500.
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MzeH BAJ v, ALLAH RAREIA ; PUNJAB PROVINCE
. DAULAT SI\GH HULAS NARAIN
SINGH v. THE PROVINCGE OF BIHAR
BoDDU PAIDANNA AND SON8 @ Tmc
PROVINCE 0F MADRAS .

2. —— Remand by — Decree of lower Court alter
further  tria] — Appeal against —
Application of 8. 205 of Conamution
Act . .

GOVERNMENT OF INDIA ACT, 1085 (26 Geo. 5,
[N
Saa CONSTITUTION AOT.

GOVERNOR-GENERAL'S ACYS — Meaning of .
See EXOISE ACT.

INCOME-TAX — Definition of — in " Bihar Act
YVII of 1048 — Comparizon with defini-
tion in Indian Inconie-tax Act, 1922 .
See AGRIOULTURAL INCOME TAX,

INDIAN IH%OME«-TA}E A?T 1822 (Gunbral Act.
Sea AGRIOULTURAL INCOMB-TAX.

INDI PENAL CODE, 1860, 5 124-A —
AN Sedivion — Gist of Offence -— Duby

of Courls iz India .
See DEFENOCE OF IRDIA Aor.

lNTERPRETATlON — of Coubt.lt:utlou Act .
See SALES TAX

INTERVENER — Costs ol .
Sez MORTGAGE.

INTOXIOATING LIQT}DRS — Regulation  of
Sale of — Powers of Provineial
Lei,lslntum . . .

Se¢ EXCISE ACT.

LAND ALIENATION — [Punjab dlienation of
Land Act, 1900, and  Punjab Alie-
nation of Land (Second dumendment)
dot, 1938 — Contravention of s. 298
(1) of lhe Government of Indin Act,

1935 Prolibitton  against holding
or acquiring property on ground omly

of descent — Operation und vulidity of )

the Punjab Acts.
PUNJAB PROVINGE &, DAUEAT SINGH .
MADRAS (GENERAL SALES TAX ACT, 1939_

Maod. Act No. 1X of 1939) . .
See SALES TAX.

MORTGAGE — Punjab Restilution of Moriyuyed

Lands  Jdet, 1vs8 —  Valididy and
Qperation of —- Inlerprebation.  of
entry No. 21 in List TI of Seh, VII

to Conslilulion et wnd eniries Nos, 7,
& and I in List L1 — Costs of inter:
vener.

MEGH RAJ ». ALLAH RAEHIA ; MEGH RAJ v. BAHA-
V) . . . . 1 L

MINICIPALITY — Of Luhora—AbLamp’c by — 'l‘
lovy Octroi duty on saly.
See OCTROL DUTY.

OOTROI DULY — On sall /—Punjab Municipal
Aei, 1911, 8. 61 (2) Attesnpt by
Mumctpahtu to levy  Oetrol duty on sail
— Power of Provincial Leyistalure v
unpote tax or duly on salt — Congli-
tution dct, Seventh Sch., entries Nos.
44, 45, 17 of List I and entry No. 49
of Lwtll’~Lffec¢ of 8. 100 (1) of Consti-
tution Aet.

ADMINISTRATOR, LAHORE MUNI{JIPALI’I‘Y 2. DA.ULA.’E
Rax ICAvUR .

PARLIAMENT -— Reaolutions of — Prooi of —
Evidenee Act, 1a72, 4, 73 .
See DEFENCE OF INDIA ACT.

PERMANENT SETTLEMENT REGULATION, 1793
§ne £ 3 ) — Not an Act of Parlia-

See AGBIOULTUB.AL INUQM.E TLX.
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PRACTICE — Remand by Federal Court — De-
eree of lowerCotrt after further trial —
Appeal against — Applicability of
sI. é’ﬂa of the Government of India dct,.
935

SURAJ NARAIN ANAND ». THE \TOMK WEesT I‘RON-
TIER PROVINOE .

2. —— , Federal Court — Appeal to Privy Council
Grant of leave to appeal .
Se¢ FEDERAL COURT.

PRIVY COUNCIL -~ Appeal to — ~ From Judg ment
of Federal Court — Grant of leave to
appeal — Practice .
Seg FEDERAL COURT.

PROVINCIAL LEGISLATURE — Powersof —
Constitution Act, s3. 108 (2) (a), 209 (8},
311 (2): Sch. VIl Llst. I, csnt,ry No.
b4, List II onbry No. & . R
Seﬂ AGR[OULTURAI: INCO‘IE TaX.

2. —— . Powers of — onstltutlou Act, 8s. 100 (3),
108, 287 (1}, Sch. Tist 1T entry
No. 31-—Regulntmn Of aale of inﬁoncab-
ing liquors .
See EXCISE AGT.

.

3. —— . Powers of — Constitution Act, Sch. Vil
List T, entries Nos. 44, 45 and 47 ; Lish
II, eubry No. 49.—Eifect of 5, 100 {1)
See QOTROI DUTY.

4. —— ., Powors of -—— Constitution Ach, Sch. VII,
List I, ontry No. 45, Llst. II ant,ry
NO. .
Sec SALES TAX.

PUNJAB ALIENATION OF LAND A(QT, 1900
(Central Act No. XIII of 1300) .

See LAND ALIENATION. .

PUNJAB ALIENATION OF LAND (SECOND
AMENDMENT) ACT, 1938 (Pun Act
No. X ol 1938} .

See LAND ALIENATION.

PUNJAB MONICIPAL ACT, 1811 (Puh. Act No.
111 of 1911) . . . . .
See OCTROI DUTY.

REGULATIONS ;— .
[of1783 . . . . . . .

See AGRIQULTURAL INCOME-TAX.

REMAND — By Federal Court — Duoree of lower
Court: after further ¢rial — Appeal
2 against — Practice . . . .
See PRAOTICE,

RESTITUTION — of Mortgaged Lands -— Punjab
Act TV of 1938 — Validity and opc:a.-
tion of . . B :
See MORTGAGE.

ROAD GESS — Collected under Bongal Cess Act,
500, for District Bourd — Whethor
u.s:essed and collecbﬂd by

“ Olﬂcers
of tne Crown as such
See AGRICULTURAL INCOME-PAX.

SALES TAX — Muadras General Sales Tuz Ael,
1938 — Government of Indie det, 193.:
Seventh Schedule, List I, entry No.
45, List II, entry No. 48 — Tazx on
jm‘l sale bl/ manufactirer of goods —
whether @ ** duty_of excise © — Power
of Provineial Legislature —  Inter-
prefation of Constitution Aef.
THE PROVINGE OF MADRAS . BoDDU PAIDANNA
A¥H SONS . . . * .

BEDITION — QGist of oﬁcneu ~— Indian I’enai
1800, s. 124-A — Duty of
Cour 5 in Imlia . +

See DEVERUE OF INDIA ACT.

STATUTES— Goverument. of India Acc 1035
{26 Goo. b, . 2).
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